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November 16,1998 

MEMORANDUM TO: RON KLAlN, ANNE LEWIS, BRUCE REED 
AND MELANNE VERVEER 

FROM: 

SUBJECT: 

LORETTA UCELLI, GARY GUZY AND STEPHANIE CUTTER 

EVENT TO UNVEIL CAMPAIGN AGAINST SECOND-HAND 
SMOKE 

Over the last year, EPA has been working with the Centers for Disease Control, 
American Medical Association and the Conswner Research Council to develop the first-ever 
national public service campaign to protect children from the dangers of secondhand smoke. 
This campaign includes television, radio and print public service announcements, funded by 
EPA, that aim to reduce children's exposure to secondhand smoke by using an "angel" and 
"devil" scenario that encourages parents not to smoke around their children. 

Below is an event idea for the President, Vice President or First Lady to roll-out the PSA 
campaign. A White House event to announce this campaign would amplify this 
Administration's commitment to protecting children's health and highlighting continuing 
. concerns about tobacco'. 

Background 

In 1993, EPA released a major report on the health risks of breathing secondhand smoke. 
In addition to establishing secondhand smoke as a known hwnan carcinogen, EPA's scientific 
study found that secondhand smoke poses significant health risks to children. Nearly one-quarter 
of American children are exposed to secondhand smoke in their homes every day, with enormous 
consequences. Secondhand smoke is known to contribute to aggravated asthma, serious ear 
infections, and respiratory tract infections such as bronchitis and pnewnonia. There is also 
increasing evidence that secondhand smoke doubles the risk of sudden infant death syndrome. 
Parental smoking is estimated to cost $4.6 billion annually in direct medical expenditures for 
children. Asthma is now the leading cause of childhood hospital admissions, and can have a 
profound effect on the ability of families to conduct their day-to-day lives. 

While a U.S. District Court struck down portions of EPA's risk report earlier this year, 
that ruling did not challenge EPA's findings on children's health. In fact, the tobacco industry 
has never openly challenged the health effects of secondhand smoke on children. 

In the last Congress, the Administration explored, along with Senator Chafee, legislation 
to authorize a joint state and federal education and outreach program to help families become 
aware of these significant health risks and take steps to protect their children. 
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The campaign was developed after extensive focus group research by the Consumer 
Research Council. It is slightly different from the typical public health approach of calling for 
people to quit smoking because it has been carefully calculated to appeal to those who have 
chosen to smoke. The basic message of the campaign is - if you are going to smoke; don't 
jeopardize the health of your children. In addition, we are working with IllIS to explore whether 
the Surgeon General could issue a nation alth advisory in conjunction with the rollout of the 
national media campaign. This health advisory -- which wou appear in pediatrician offices and 
hospitals, parenting magazines, etc. would warn parents of the significant health nsks of 
secondhand smoke .. At this point, it is unclear whether a health advisory is feasible. 

EPA has contracted with the Plow Share Group to distribute the PSA campaign over the 
next year, focusing on the topl,050 network affiliates and 5,590 radio stations across the nation. 
Plow Share Group also has established a grassroots network of about 1,000 "partners," including 
local chapters of the American Lung Association, the American Medical Association and others, 
who will contact stations in their area to encourage local coverage. 

Event 

The President, Vice President or First Lady could roll out the national public service 
. campaign against secondhand smoke and possibly announce a national health warning from the:: 

Surgeon General to protect children from secondhand smoke .• A "White House" event could 
provide an opportunity to challenge the 10611> Congress to take action on tobacco legislation. 
The event coUid take place at the White House, and the President, Vice President, or First Lady 
could be joined bymeriibers of Congress, mayors, re resentatives oftheAme' . I 
Association, American Academy 0 e atrics, and others. This event would demonstrate that 
this Administration IS meetmg its responsibility to protect the heiIth ofthe-na:tibn'schlldren in' 
the absence ofleadership and action in Congress. 

Attached is a copy of the secondhand smoke PSA, which will be ready by mid
November. It may make sense to announce the national public service campaign and health 
adVlSOiYlnJiifiuary when the new Congress convenes and Washington refocuses its attention on 
issues after the holiday break. 

If you have any questions, or would like us to further develop this idea, please call 
Loretta Ucelli, Gary Guzy or Stephanie Cutter at 202/260-9828. 

cc: Kris Balderston, Cabinet Affairs 
Cynthia Rice, DPC 
Pat Ewing, OVP 
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tJ Cynthia A. Rice 11/17/9803:59:29 PM 

Record Type: Non-Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 

cc: 
Subject: OSHA and ETS 

Jerry found me after our staff meeting to say he's going over to OSHA to be the deputy with duties 
including the ETS rule and could we wait on directing OSHA to produce its rule in a year until he 
gets over there and gets the lay of the land? . 

The information I have -- which is from the deputy Jerry is replacing -- is that if they got their act 
together they could produce the rule in a year if they put aside the indoor air quality part. 

I'll still plan to go ahead and talk to our outside friends to get a reaction . 

. . 
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Proposal for an Executive Order on 
Environmental Tobacco Smoke 

July I, 1998 
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Executive Order Proposal: To direct OSHA to issue an ETS standard separate from its 
pending Indoor Air Quality standard within one year. 

Background: In 1991, OSHA identified problems with indoor air quality (IAQ) as an 
occupational hazard, and began the regulation process in order to protect workers. IAQ consists 
of two major components: (I) ETS; and (2) air pollutants (bacteria such as Legionnella and 
hazardous chemicals). The proposed standard focuses on the maintenance and operation of 
heating, ventilation, and air conditioning systems to reduce adverse health effects related to 
indoor air pollution and ETS. 

OSHA issued a notice of proposed rulemaking in 1991, and proposed the final rule in 1994. 
Public hearings followed the publishing of the proposed final rule. The ETS provisions received 
all of the opposition, stemming from mainly the tobacco and hospitality industries. The docket 
compiled was the largest ever for any OSHA standard, and they have been analyzing the docket 
ever since. OSHA indicated that it is years away from completing the standard, in part because 
the scientific evidence both indicating that indoor air pollutants are a problem and supporting 
OSHA's proposed remedy are not very strong. 

Protecting Workers from ETS: ETS exposure in the workplace poses significant risks to 
employees who are non-smokers. These risks include increased risk of lung cancer, heart 
disease, and eye and nose irritation in adults. ETS also increases the frequency and severity of 
asthma attacks, increases the risk of bronchitis and pneumonia, and has been strongly associated 
with reduced birth weight and sudden infant death syndrome (SIDS). 

Proposed Executive Action: The President could direct OSHA to issue a separate ETS 
standard. OSHA estimates that if the President ordered a separate standard, more resources 
could be devoted to the project and a final regulation could be delivered to OMS in 12 to 18 
months. They believe that the public climate is more open to such regulation at this time. 

Potential Drawbacks of this Approach: Issuing a separate standard for ETS means 
abandoning the issue of indoor air pollutants, because the "benefits" in the costlbenefits analysis 
will be largely absorbed by the second-hand smoke benefits and addressing the problem of 
indoor air pollutants alone will be prohibitively expensive for employers. The AFL-CIO is the 
major stakeholder in OSHA and the indoor air pollutant standard, and will be disappointed that 
we are abandoning the cause. The public health community may also voice some criticism for 
the same reason, but their enthusiasm over the expedited ETS standard may outweigh their 
concern. The restaurant industry is likely to file suit once OSHA has complied with the 
Executive Order and the regulation is in place. 
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COURTS DECISION TO OVERTURN EPA STUDY ON SECOND HAND SMOKE 

July 20, 1998 

Background: In 1993, EPA released a report, after five yean; of extensive .scientific review, 
concluding that second-hand smoke causes lung cancer in adult nonsmoklml and impairs \:he 
respiratory health of children. The agency classified sewnd-hand smoke as a Group A kno\m human 
carcinogen - a designation that has been used by EPA for only 15 other pollutants. 

On Friday, JUly 17" a U.S. District Counjudge in North Carolina ruled that EPA's conclusions 
were flawed due to technical and procedural problems in its review of health data.. The ruling in no way 
challenges EPA's conclusions that second-hand smoke poses sisnificant health risks to children. 

Despite this ruling, EPA stands behind. the science used in the ~pon - and so does the scientific 
community. EPA looked at the total weight of .scientific evidetlce, including more than 30 stUdi~ of 
the link between second-hand smoke and lung cancer. All independent Science AdVisoiy Board made 
up of 18 experts from academia, government, and teS=h organizations e;wnined vinually every one 
of the tob= industry's arguments about lung cancer. The Board concurred in EPA's methodology 
and unanimously endorsed EPA'S conclusions. ' 

Below are talking points regarding this ruling. If you m;,ve any questions or need further 
information, call Loretta Ucelli or Stephanie Cutter at 260-9828. , 

Talking Pawls: ' 

• It is widely accepted in the scientific community iliat second-hand smoke poses significant 
health risks to children and adults. We believe that the court's decision challeo!Png EPA's 
set:ond·hand smoke,study should in no fNIlY change tho~ scientifc conclllSions. 

- The court's decision does not challlmge EPA"s findings on the serious IeSpiratol)' impacts kids 
fiice from second-hand smoke. 

,. The decision is based on procedural concerns regarding teChnical aspects ofEP A's review of 
health data. 

-, The scientific findings on children's health impacts of second-han.d smoke remain 
W1.chailenged .. Fll11her, ~mce EPA's 1993 report, health study after health study confirms that 
both kids and adults are at serious risk from second·hand smoke. 

• EPA attorney's are working with the Department of lustice to review me decision. and evaluate 
what aggr~ssive actions the agency can take to challenge the ruling, including an appeal. 

• There is no doubt ,in the courts of scientific and public opinion that breathing second-hand 
smoke is dangerous for kids and atiults. We are confident that we will ultimately prevail, 



TobaccoQ&A 
July 20, 1998 
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Q. What do you think of Friday's court decision overturning the EPA's study on the 
dangers of second hand smoke? 

A. It is widely accepted in the scientific community that second-hand smoke poses 
significant health risks to children and adults. The court's decision challenging 
EPA's second-hand smoke study is based on procedural concerns regarding technical 
aspects of EPA's review of health data, and should in no way change these scientific 
conclusions. The court's decision does not challenge EPA's findings on the serious 
respiratory impacts kids face from second-hand smoke, and since EPA's 1993 report, 
health study after health study confirms that both kids and adults are at serious risk from 
second-hand smoke. 

EPA attorneys are working with the Department of Justice to review the decision, and 
evaluate what aggressive actions the agency can take to challenge the ruling, including an 
appeal. There is no doubt in the courts of scientific and public opinion that breathing 
second-hand smoke is dangerous for kids and adults. We are confident that we will 
ultimately prevail. 

Background: In 1993, EPA released a report, after five years of extensive scientific review, 
concluding that second-hand smoke causes lung cancer in adult nonsmokers and impairs the 
respiratory health of children. The agency classified second-hand smoke as a Group A known 
human carcinogen -- a designation that has been used by EPA for only 15 other pollutants. On 
Friday, July 17, a US District Court judge in North Carolina ruled that EPA's designation of 
second-hand smoke as a Group A carcinogen was flawed due to technical and procedure 
problems in its review of health data. The ruling does not challenge EPA's conclusions that 
second-hand smoke poses significant health risks to children. 

Despite this ruling, EPA stands behind the science used in the report. EPA looked at the total 
weight of scientific evidence, including more than 30 studies of the link between second-hand 
smoke and lung cancer. An independent Science Advisory Board made up of 18 experts from 
academia, government and research organizations examined virtually every one of the tobacco 
industry's arguments about lung cancer. The Board concurred in EPA's methodology and 
unanimously endorsed EPA's conclusions. 

II 
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Q, What do you think ofthe new report described in today's Washington Post 
highlighting the number oftrips that Republicans took on tobacco industry 
corporate jets? 

A. This just provides one more example of how many Republicans remain in the pocket of 
big tobacco. It is not just a coincidence that much of the travel cited in this report 
occurred precisely at'the time that the tobacco industry was working to kill the McCain 
bill. While taking trips on tobacco industry corporate jets at a fraction of their cost may 
have represented just "another big perk" for Republicans on Capitol Hill, it helped result 
in a great loss for the children of this country -- 3000 of whom start smoking every day 
and 1000 of whom will die early as a result. 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP 

cc: Oaniel J. Chenok/OMB/EOP, Jerold R. Mande/OSTP/EOP, Cynthia Oailard/OPO/EOP 
Subject: FYI: Browner on Newshours with Jim Lehrer ~ 

We're sitting down with EPA staff and others to discuss the issues today at 1 :00. 

ONLINE FOCUS 

SMOKE SCREEN? 

July 21, 1998 

The NewsHour with Jim Lehrer Transcript 

A federal judge ruled the Environmental Protection Agency based their decisions 
on the deadly effects of second·hand cigarette smoke on "selective information." 
Carol Browner of the EPA and Charles Blixt of RJ Reynolds tobacco company 
discuss the investigation. 

KWAME HOLMAN: Thirty-four years after a 
landmark surgeon general's report issued the 
warning, there is no dispute cigarette smoking is a 
health hazard. But whether the smoke generated in 
the process is a threat to nonsmokers nearby long 
has been controversial. 

In 1993, the federal environmental protection agency 
said second-hand smoke is harmful. The EpA report 
stated second-hand smoke "is responsible for 
approximately 3,000 lung cancer deaths each year in 
nonsmoking adults and impairs the respiratory health 
of hundreds and thousands of children." Six months 
later, the tobacco industry filed a lawsuit that 
challenged the EPA's findings. 

The judge's ruling. 

Last week, in North Carolina, the federal judge in the 
case sided with the industry, saying the EPA made 
serious mistakes five years ago in evaluating the risk 
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of second-hand smoke. In his ruling, Federal District 
Judge William Osteen said the "EPA publicly 
committed to a conclusion before research had 
begun" and the "EPA disregarded information and 
m9de findings on selective information." 

That, the judge said, put into question the agency's 
1 993 decision to designate secondhand smoke a 
Class A carcinogen or a proven cause of cancer in 
humans. Only 15 other highly reactive substances, 
including asbestos and radon, are ranked Class A 
carcinogens. 

The EPA report on second-hand smoke was the 
impetus for hundreds of jurisdictions around the 
United States to ban smoking in public places, 
including restaurants, office buildings, and airports. 
The report also has been used as evidence in lawsuits 
against the tobacco companies. In a video news 
release a tobacco executive said the new ruling 
attacking the EPA report is likely to undercut the 
basis for future suits claiming injury from 
second-hand smoke. 

ELLEN MERLO, Senior Vice President Corporate 
Affairs, Philip Morris: I think was this ruling gives us 
is an opportunity for reasonable dialogue, for 
developing reasonable options and solution to deal 
with the whole issue of secondhand smoke, like 
ventilation technology, working together to ensure 
that we're upholding the rights and the preference of 
both smokers and nonsmokers alike. 

The ruling" an opportunity for reasonable dialogue." 

JIM LEHRER: Carol Browner is the administrator of the Environmental Protection 
Agency. Charles Blixt is the Executive Vice President and General Counsel of RJ 
Reynolds tobacco company. He was a lead lawyer of the industry when it first 
challenged the EPA. 

JIM LEHRER: Was the EPA wrong in 1993, Ms. Browner? 

CAROL BROWNER, EPA Administrator: We stand by our science. I think there's 
wide agreement. The American people certainly recognize that exposure to 
second-hand smoke brings with it a whole host of health problems, not only lung cancer 
and those who choose not to smoke but a lot of problems for our young children. The 
EPA report found problems in terms of respiratory illnesses. Subsequent studies have 
shown decreased birth weight, asthma in Children, sudden infant death syndrome. There 
are real public health problems and what we did is we put out a scientific report that 
was independently peer reviewed. Eighteen well-respected scientists looked at it, 

\ 
agreed with the conclusion it is EPA reached. The judge simply made a procedural 
ruling. 

Did the EPA ignore evidence? 



JIM LEHRER: But the judge said you had foregone conclusions and ignored evidence 
that didn't support your conclusion. 

CAROL BROWNER: Absolutely not true. We all know that the EPA report in 1993 
was only one in a series of reports. You had in 1986 the Surgeon General saying 
tobacco smoke was a problem. You had the National Academy of Sciences. As a 
result of those 1986 reports, it is true that EPA sought to educate the American people 
about the dangers of tobacco smoke. That's part of our job, to educate the American 
people. But then we undertook a comprehensive review, 31 independent scientific 
studies were reviewed, 18 scientists from outside of EPA looked at the conclusions, the 
weight of the evidence, and they all unanimously agreed that second-hand tobacco 
smoke brings with it real health problems. 

JIM LEHRER: And the judge's decision last week doesn't change anything from your 
point of view? 

CAROL BROWNER: We stand by our science. I think the judge made a procedural 
ruling. What he essentially said is that industry, that R.J. Reynolds should have sat at the 
table to review the science. And we don't agree with that. We think independent 
sCientists -- as we did -- are the appropriate people to review a body of scientific 
'1vidence., 

Charles Blixt: "This opinion was about abuse of power by 
the EPA." 

JIM LEHRER: Mr. Blixt, in your point of view a procedural ruling or something 
sweeping about second-hand smoke? 

CHARLES BLIXT, RJ Reynolds executive vice president and general counsel: This 
opinion wasn't about any abuse of procedure, Jim. This opinion was about abuse of 
power by the EPA. What the EPA essentially did was deliberately mislead about the 
American people what about what science has proven about second-hand smoke. The 
judge's opinion cut right to the heart of that science. Sixty pages of the opinion 
discussed the science that the EPA supposedly conqucted in evaluating and conducting 
this risk assessment. 

And as your lead-in story said, the judge specifically found that the EPA came to a l 
pre-determined conclusion then cherry picked data, excluded any data which didn't 
support their pre-determined conclusion, changed the rules of science, didn't follow the 
law, and didn't follow its own internal regulatory procedures. All of which the judge 
used to strike down six of the chapters of the EPA report. _ 

JIM LEHRER: So is it your position, the industry's position, that second-hand smoke is 
not harmful to health? 

CHARLES BLIXT: It's not our position that second-hand smoke is not harmful to 
health. It's our position that the science doesn't support any finding or any conclusion 
that second-hand smoke causes cancer or heart disease or any of these other diseases 
that were listed. In fact, if it were proved, why would the World Health Organization be 
currently conducting the largest single study of this kind, spending millions of dollars, a 
study that's been going on for several years and the preliminary report of which says 
that the risk of cancer from second-hand smoke has not been established. 



JIM LEHRER: And that's your position? Not that it isn't there, that it may not be 
possible ... that it just hasn't been established yet? 

CHARLES BLIXT: Well, science can't prove a negative, Jim. Science can't prove 
thatsomething doesn't happen. All they can do is look at ate hypothesis, not a 
pre-determined conclusion, as the EPA did, but form a hypothesis, undertake a 
scientific inquiry and determine if the hypothesis is proven by the data and in this case 
it's not. 

Second-hand smoke: A health hazard? 

JIM LEHRER: Let's move together from the 1993 report to where we are today. 
Make your best case for the fact that second-hand smoke is, in fact, a health hazard, 
does, in fact, cause 3,000 people to die each year. 

CAROL BROWNER: Study after study, studies that came after the EPA study-

JIM LEHRER: Such as? 

CAROL BROWNER: The French study issued by the medical department of France. 
The U.K. study. Even the World Health Organization study. You know, let's not 
mislead the American people. I have a statement from the scientists in the World Health 
Organization and they say their results support previous studies in Europe and the 
United States which indicate that passive smoking -- secondhand smoke -- increases 
the risk of lung cancer in humans. That's a statement from the scientists. 

CHARLES BLIXT: But it's not ... 

CAROL BROWNER: Excuse me, hold on, my turn. 

CHARLES BLIXT: She's reading from a report. The biennial report of the International 
Agency for Research ... 

CAROL BROWNER: I'm reading from a statement from the scientists who did the 
study and I'm ... 

JIM LEHRER: Let her answer the question. 

CAROL BROWNER: More importantly, what you have here is a judge. A judge in 
Winston-Salem, North Carolina essentially trumping the scientific opinion of 18 
independent scientists. Trumping the opinion of the Surgeon General, the National 
Academy of Sciences. You know, there's nothing else like this in EPA's history. We did 
what we're supposed to do. We looked at all of the science, we reached conclusions, 
we presented those to independent scientists, we asked the tobacco industry what they 
thought about those in a draft form. They gave us thousands of pages. They appeared 
for hours before the scientists reviewing these findings and at the end of the day, the 
conclusion was unanimous. Secondhand smoke is bad. 

And you know, it's extremely important that the American people understand that 
nothing in this judge's ruling has changed that. There are real health problems both in 
adults and most particularly our children. And Jim, just one last thing. The tobacco 
industry did not challenge EPA's scientific findings with respect to our children. The 
respiratory findings that EPA made. 



Carol Browner: "What you have here is a judge ... essentially 
trumping the scientific opinion of 18 independent 
scientists. " 

JIM LEHRER: Is that true? 

CHARLES BLIXT: Well, the two chapters which dealt with respiratory diseases in 
children doesn't need to be attacked then. 

CAROL BROWNER: You agree, then? 

CHARLES BLIXT: It was so much weaker than the purported science the EPA had 
on the lung cancer issue. 

CAROL BROWNER: But the judge let the two chapters stand. 

CHARLES BLIXT: Let's get a couple factors correct. It wasn't a judge in 
Winston-Salem, North Carolina. It was a federal judge in the middle district of North 
Carolina which sits in Greensboro. The same judge who a year ago ruled contrary to 
what the tobacco industry desired--that the FDA had the authority to regulate the 
tobacco industry - an opinion which is now on appeal to the fourth circuit. The 
implication that it was a single judge in Winston-Salem ... 

CAROL BROWNER: It is a single judge. One judge's opinion. 

CHARLES BLIXT: He's a federal judge. 

CAROL BROWNER: I don't disagree. It's a federal judge. But it's one judge trumping 
18 scientists. 

CHARLES BLIXT: But, he didn't trump 18 scientists. 

CAROL BROWNER: He did. 

CHARLES BLIXT: If you read the opinion, Jim, he used the internal scientists from the 
EPA itself, and I'll cite you to page 64 of the opinion where he quotes four or five 
different scientists inside of EPA, a member of the scientific advisory board of the EPA 
all of whom said before the final draft was written that this was wrong. 

The practical applications of this decision. 

JIM LEHRER: We'll get back to all of the procedures in a moment. What I'm interested 
in tonight is the practical effect this should have on the way people conduct their lives 
and from your point of view, Mr. Blixt, what would you say to somebody listening to 
this tonight? Does this change the way they should handle their attitude toward 
second-hand smoke? 

CHARLES BLIXT: It's always been our position that the attitude towards smokers 
should be one of accommodation and we still believe that. We believe smokers and 
non-smokers can be accommodated, can live together. Can be accommodated in the 
workplace, can be accommodated in the service industry, in restaurants and bars and 
we don't need the EPA to trump up science to come to an incorrect conclusion. 

JIM LEHRER: We heard you on that. 



CHARLES BLIXT: And then try to regulate where people can smoke. 

CAROL BROWNER: Wait. No, no, no, no, no. 

JIM LEHRER: Let me just finish with Mr. Blixt. As you know, as a result, as Kwame 
said in his report, as a result of the EPA report- in 1993 and subsequent reports, there 
are a lot of city ordinances, a lot of state laws that have to do with smoking in public 
places, etc. Is it the industry's position that those things should be -- that they should be 
looked at, they should be reexamined, there should be a second look taken at all of 
those as a result of what this judge did in North Carolina? 

CHARLES BLIXT: Well. Clearly what the EPA did was establish a foundation for all 
those regulations which is have been passed subsequent to that? That foundation has 
been pulled out from underneath the EPA and underneath all of these regulations. Does 
that mean all of these municipalities and states are going to go back and .. 

JIM LEHRER: Should they? Do you think they should? 

CHARLES BLIXT: Well, I think there's been, as a result partially of the EPA's report 
and as a result of the anti-smoking industry's crusade to ban smoking I think that there's 
been an extreme and almost ridiculous separation of smokers. In some communities you 
can't even smoke in a public park. That's not accommodation and it's not reasonable. I 
think that people should look at these things, employers should look at these, businesses 
should look at it, restaurants, bars, the service industry, and accommodate both 
smokers and non-smokers. I know there's a lot of people who are annoyed by smoke 
and they shouldn't have to be exposed to it if they don't want to be. 

Should this ruling change laws and attitudes? 

JIM LEHRER: Now, Ms. Browner, what do you think should be done as a result of 
this judge's ruling? Should anything change? 

CAROL BROWNER: Absolute any nothing should change. The American people 
need too know that second-hand tobacco smoke is bad for their health, it's bad for 
adults and it's bad for children. And no city, no business that's made a sensible decision 
to protect people from second-hand smoke should change those decisions. They're 
right, that's what the American people want, that's what the American people have 
come to expect. I don't think we want to go back to a time when you enter a public 
building, when you enter an airplane and you gag because of the amount of smoke. If 
you choose not to smoke, you deserve to be protected. Our science was thorough on 
this. We stand by the science and nobody should walk away. 

JIM LEHRER: Are you going to ... Is the federal government or the EPA going to 
appeal Judge Osteen's decision? 

CAROL BROWNER: We're looking at all of our options and clearly at the top of the 
list and what's most likely is we will appeal this. Again, we've never seen a judge go into 
a body of science -- a body of science not just reviewed by EPA but reviewed by 18 
scientists from outside of EPA -- the head of the Yale Medical Center, the New York 
Medical Center -- they all, all 18, unanimously concurred with the conclusions that 
second-hand smoke causes lung cancer and it causes respiratory problems in our 
children. 



JIM LEHRER: Is the industry going to pursue this to its final conclusion? In other 
words, if EPA appeals, you go with it and go all the way to the supreme court if you 
have to? 

CHARLES BLIXT: Certainly we'lI pursue whatever avenue in this litigation is necessary 
to see that the power of the EPA is not abused. Clearly that's what's happened here. 

JIM LEHRER: What is it that you want ... When this is all said and done, if you win, 
what do you want to win? 

CHARLES BLIXT: Well, when this started five years ago, Jim, all we were trying to do 
was to hold the EPA to its scientifically rigorous standards of doing a risk assessment. It 
may be politically correct to contend that smoking causes these diseases. It's not 
scientifically correct and a judge has now said it's not legally correct. 

EPA regulation? 

JIM LEHRER: So what do you want to do? 

CHARLES BLIXT: What we want out of this case is for ... as has now happened, the 
entire report dealing with cancer has been invalidated, we have a pleading on file, a 
supplemental pleading, to stop the EPA from trying to regulate in this area as they have 
tried to do. 

CAROL BROWNER: We don't regulate as you know. Now wait, Jim, this is 
important. 

CHARLES BLIXT: They have tried to conduct regulation and the judge found they 
have de facto regulated this industry. 

CAROL BROWNER: No. No. No. Now hold on just a moment. 

CHARLES BLIXT: It was a finding of the judge. 

CAROL BROWNER: Excuse me. EPA issued a scientific report. Cities and businesses 
across the country of their own volition put in place regulations to ban smoking. 

JIM LEHRER: There's no EPA regulation? 

CAROL BROWNER: There's no EPA ... there is absolutely no EPA regulation on 
smoking. Now, admit that. That's true! 

CHARLES BLIXT: What the judge has found ... 

CAROL BROWNER: Chuck, you know that's true. No. 

CHARLES BLIXT: What the judge has found ... 

CAROL BROWNER: Cite the regulation. 

CHARLES BLIXT: What the judge has found is that this is de facto regulation by the 
EPA. 

CAROL BROWNER: No. No. 



CHARLES BLIXT: The EPA, according to our supplemental complaint, which will 
now be litigated--

CAROL BROWNER: We issued a scientific report. 

CHARLES BLIXT: ... has tried to invade the private arena and tried to regulate the 
tobacco industry. 

JIM LEHRER: I have a hunch we haven't heard the last of this but we have right at this 
moment. Thank you both very much. 
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UNITED STAlES ENVIRONMENTAl PROlECTlON AGENCY 
WASHINGTON, D.C. 20460 

MAY 6 1998 

MEMORANDUM FOR ELENA KAGAN AND CYNTHIA RICE 

FROM: Gary S. GUZY~7/ 
Counselor to the Admiuis 

SUBJECT: Environmental Tobacco Smoke Issues 

As discussions intensifY between the AdroiIlistration and Congress concerning 
comprehensive tobacco legislation, I want to follow-up on our meeting yesterday to emphasize 
the importance of addressing children's environmental tobacco smoke (ETS) issues. The 
President recognized last fall that ETS is a key component of an overall tobacco settlement. 
While the McCain Bill addresses an important issue concerning worker exposures to ETS in 
public buidlings, it does not address the most important public health issue that Administrator 
Browner believes is posed by ETS - which is the major health threat America's children face 
from exposure in the home. We urge the Administration to take steps to correct this oversight. 
Highlighting this issue would also be consistent with the Administration's broader focus on 
children's health and smoking. 

PAGE 

EPA's 1992 risk assessment found that ETS is a known hwnan carcinogen, and helped 
establish the basis for state and local governments and businesses to address indoor smoking. 
EPA has also found that approximately one..quarter of America's children are exposed to ETS 
daily in their homes. This is known to contribute to aggravated asthma, serious ear infections, 
and respiratory tract infections, such as bronchitis and pnewnonia There is also increasing 
evidence that secondhand smoke doubles the risk of sudden infant death syndrome (SIDS). The 
implications of these health effects are serious: 7 million more missed days of school, 10 million 
more days of bed confinement, and 18 million more days of restricted activity for children 
exposed to ETS. Parental smoking is estimated to cost $4.6 billion annually in direct medical 
expenditures for children. 

We recognize that the direct regulation of secondhand smoke in the home is neither 
desirable nor practical. Even so, effective federal legislation could provide families with greatly 
enhanced information so that they could be aware of these significant health threats and take 
steps to protect their children. Senator Chafee has been very supportive of an approach that 
would authorize a joint state and federal education and outreach program - which we would 
expect would be conducted in parrnership with such groups as the American Medical 
Association, the American Academy of Pediatrics, and others - to address these health risks. We 
encourage you to include this with the items the Administration seeks to fix in the McCain 
legislation through a Manager's Amendment or other means. Similar national efforts to educate 
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parents on testing for radon, immunizing children, and utilizing seatbelts have proven the 
effectiveness of sustained and significant outreach campaigns. Attached is a copy of a sample 
provision to address this issue. 

Also attached is a provision we discussed on consultation with EPA for standard setting 
for the public buildings portion of the legislation. In addition, to the extent there is a negotiated 
resolution with the tobacco industry or it is appropriate to legislate, we would also believe it is 
critical for the industry to drop its pending Federal District Court challenge to EPA's ETS Risk 
Assessment. 

Thank you for your attention to these matters. We would be pleased to provide you with 
any additional materials you may require. 

cc. Michael Eriksen, CDC 
Emily Sheketoff, DOL 
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NATIONAL EDUCATION PROGRAM TO REDUCE KIDS SECONDHAND SMOKE 
EXPOSURE 

(a) ESTABLISHMENT OF PROGRAM - The Administrator of the Envirorunental Protection 
Agency, in consultation with the Secretary of Health and Human Services, shall establish a 
program to be known as the National Education Program to Reduce Kids Secondhand Smoke 
Exposure under which the Administrator may conduct public informational and educational 
activities to reduce exposure of children to secondhand tobacco smoke. 

(1) The Administrator of the Environmental Protection Agency may enter into contracts 
with or award grants to eligible and appropriate public and nonprofit private entities and 
to states to carry out public informational and educational activities designed to reduce 
exposure of children to secondhand tobacco smoke. 

(b) FUNDING- There are authorized to be appropriated from the National Tobacco Settlement 
Trust Fund, other than from amounts in the State Litigation Settlement Account, such sums as 
may be necessazy to carry out this section. 
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Addressing EPA/OSHA cooperative administration ofEIS public buildings program: 

Amend section 505 to add: 

The Assistant Secretary is authorized to promulgate, in consultation with the 
Administrator of the Environmental Protection AgencY, such regulations as the 
Assistant Secretary deems necessary to carry out this title. 

PAGE 5/5 
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Reducing Exposure to Environmental Tobacco Smoke 
is Critical to Public Health 

Many studies published by respected research institutions (Harvard University, 
University of California, among others), show that exposure to Environmental Tobacco Smoke 
(ETS), or secondhand smoke, results in increased risk of lung cancer, heart disease, and asthma 
and can increase pregnancy risks. Based on these scientific studies, EPA estimated 3,000 lung 
cancer deaths occur among non-smokers in the general population each year due to ETS 
exposure; and OSHA estimated that between 2,000 and 13,000 heart disease deaths occur each 
year among non-smoking workers due to occupational ETS exposure. 

ETS exposure also has serious health consequences for children. ETS is a risk factor for 
childhood asthma and can increase the frequency and severity of attacks. ETS exposure is also 
strongly associated with low birth weight and sudden infant death syndrome (SIDS), and 
increases the risk of bronchitis and pneumonia, as well as acute and chronic ear problems. 

Clearly, ETS exposure is an important cause of illness and premature death in this 
country. By protecting children and adults from ETS, this needless suffering could be avoided. 

How can we protect people from Environmental Tobacco Smoke? 

ETS-related deaths and illnesses will be significantly reduced by restricting smoking in 
public facilities and workplaces so that non-smokers are not exposed to tobacco smoke 
involuntarily. The simplest way to achieve that is to ensure that public facilities are smoke free, 
requiring that smokers go outdoors to smoke or to designated smoking areas. 

A "public facility" is any building or enclosed structure regularly entered by 10 or more 
individuals at least one day per week. This definition would ensure that people would not be 
exposed to smoke while at work or conducting business, but smoking could occur in residences, 
private clubs, hotel guest rooms, tobacco shops, and institutions such as prisons and mental 
health facilities. 

Both options for restricting smoking (outside or in designated smoking areas) are 
currently being used by many business owners either voluntarily or through local regulations. In 
workplaces in which either option has already been implemented, peer-reviewed studies 
conducted by scientists at the National Institutes of Health, the University of California and 
others show that worker productivity and turnover have not been adversely affected by the 
implementation of either option. 

Ifbusiness owners choose to allow smoking within their facilities, engineering controls 
should be required. Accepted "best" industrial hygiene practices require the isolation of the 
contaminant in designated smoking areas. Designated smoking areas are characterized by: 
having physical barriers to separate them from surrounding areas; being under negative pressure 
compared to surrounding areas; and exhausting all the air from them directly to the outside, 
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through exhaust ducts under negative pressure. Negative pressure is achieved by exhausting 
more air from the space than is supplied to the space in quantities sufficient to' induce air flow 
into the room. These definitions are non-controversial and can easily be included in any 
legislation rather than deferring them to a potentially lengthy regulatory process. 

Legislation should restrict smoking within the facility and on the facility property to an 
area away from the immediate vicinity of the entrance to the facility or any air intake vent, 
including open windows or doors, or to designated smoking areas. Clear and prominent notices 
of smoking restrictions should be posted in appropriate and visible locations in the facility. Non
smoking individuals, including cleaning and maintenance workers, should not be required to 
enter the designated smoking area for any purpose while smoking is occurring or until a 
reasonable amount of time has passed after smoking in the area has ceased. 

Should state or localities be allowed to either develop more protective legislation or opt out 
of the federal requirements? 

Any state or local jurisdiction should be allowed to develop more protective legislation 
for workers. If new data become available, or if technology breakthroughs occur in engineering 
controls, federal, State or local authorities should not be limited in their ability to enact 
legislation that is more protective in response to the new information. 

Non-smoker exposure to ETS is a serious health problem that requires nationwide 
legislation to protect the general US population. Currently, a patchwork of state and local 
legislation exists that covers only a portion of the population and offers varying levels of 
protection. For example, California and Hawaii have strict smoking restrictions for private 
worksites, while other states have none. Legislative proposals which allow states to opt out of a 
national standard will only perpetuate this patchwork system, leaving many workers unprotected 
from the dangers of ETS. National legislation should instead establish the baseline for the entire 
nation and, therefore, eliminate issues of inequity. The June 1997 settlement proposed by the 
State Attorneys General contained such a national baseline. 

Are there other valid approaches to regulating ETS other than codifying a national 
standard? 

Another promising approach, proposed by the Harkin-Chafee legislation, would provide funding 
to states for the purpose of reducing exposure to ETS. The Harkin-Chafee bill also proposes a 
performance bonus which the Secretary of HHS could award to states based on their success in 
reducing exposure to ETS. 
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Some Facts on Environmental Tobacco Smoke and Children: 

Environmental tobacco smoke, commonly known as secondhand smoke, presents a serious public 
health threat, especially to children. Studies have shown that secondhand smoke can cause aggravated 
asthma, ear infections, respiratory tract infections, such as bronchitis and pneumonia, and it is a risk 
factor for sudden infant death syndrome (SIDS). In adults, secondhand smoke can cause caricer. 
Because of the serious health risks presented by secondhand smoke and the number of children 
exposed to these risks, it is important that these risks be addressed, most appropriately through targeted 
outreach and education. 

• In 1996, 21.9 percent of children faced daily exposures to secondhand smoke and its health 
risks in the home. [CDC] 

• Daily exposures to secondhand smoke cause children to have 18 million more days of restricted 
activity, 10 million more days of bed confinement, and 7 million more missed days of school. 
[CDC] 

• Secondhand smoke increases the frequency and severity of asthma attacks for between 400,000 
and 1 million children and is estimated to result in more than 1.8 million outpatient visits and 
28,000 hospitalizations for children each year. [EPA; American Medical Association Journal] 

• Each year secondhand smoke is associated with between 150,000 and 300,000 cases of lower 
respiratory tract infections, such as bronchitis and pneumonia These infections result in 
between 7,500 and 15,000 hospitalizations. [EPA] 

• Infants exposed to secondhand smoke face increased risk of SIDS (sudden infant death 
syndrome), with parental smoking estimated to be responsible for an estimated 2,000 cases of 
SIDS each year. [American Medical Association Journal] 

• Secondhand smoke can cause the build-up of fluid in the inner ear, resulting in ear infections 
and leading to an estimated 110,000 surgical procedures annually for the insertion of an ear 
tube. [EPA; American Medical Association Journal] 

• Reducing parental smoking could save up to 6,000 children's lives each year. [American 
Medical Association Journal] 

• Parental smoking is estimated to cost $4.6 billion annually in direct medical expenditures for 
children. [American Medical Association Journal] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

April 21, 1998 

OfFICEOf' 
THEADMINISTRATOR 

MEMORANDUM FOR ELENA KAGAN, DOMESTIC POLICY COUNCll. 

FROM: Gary S. Guzy, Counselor to the Administrator 
Douglas Tsao, Special Assistant to the Administrator 

SUBJECT: Environmental Tobacco Smoke 

Attached is a paper developed jointly by EPA, OSHA, and HHS (OSH) that outlines our 
recommendation for an Administration position on environmental tobacco smoke. Consensus was 
reached on all of the major points, with the exception of treatment of the hospitality industry. The 
two differing approaches are outlined in the text. Please call me at 260-7960 if you have any 
questions. 

cc: Cynthia Rice, Domestic Policy Council 
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OSHA. EPA, and DBHS 
Recommendations on Appropriate Environmental Tobacco Smoke (ETS) Legislation 

L Why does ETS need to be addressed through Federal legislation? 

Environmental Tobacco Smoke (ErS), also known as secondhand smoke, contains the same 
toxic substances found in smoke inhaled by an active smoker. Numerous health studies ofETS 
have been conducted and comprehensive reviews of these studies by U. S. EPA. OSHA, California 
EPA, Australia's National Health and Medical Research Council and the UK's Scientific 
Committee on Tobacco and Health have documented that ETS exposure poses significant risks 
to non-smokers. These risks include increased risk ofIung cancer, heart disease, and eye and 
nose irritation in adults. In addition, ETS has been documented in well over 100 studies to have 
serious health consequences for young children. ETS increases the frequency and severity of 
asthma attacks and is a risk factor for the induction of new asthma in children. It has been 
strongly associated with .educed birth weight and sudden infant death syndrome (SIDS) and 
increases the risk of bronchitis and pneumonia, as well as causing acute and chronic ear problems. 

Non-smoker exposure to ETS is a serious health problem that requires nationwide legislation to 
protect the general US population. Currently, a patchwork of state and local legislation exists 
that covers only a portion of the population and offers varying levels of protection. For example, 
California and Maryland have strict smoking restrictions for private work-sites, while other states 
have none. National Jegislation would establish the baseline for the entire nation and would, 
therefore, eliminate issues ofinequity. 

n. Can the benefits oflegislation be quantified? 

Based on scientific studies, EPA estimates that 3,000 lung cancer deaths occur among non
smokers in the general population each year due to ETS exposu.es; OSHA estimates a 
comparable number of/ung cancer deaths and also estimated that between 2,000 and 13,000 heart 
disease deaths occur each year among non-smoking worke.s due to occupational ETS exposures. 
ETS-related deaths and illnesses will be significantly reduced by restricting smoking in public 
facilities and workpIaces. Other economic costs associated with smoking, such as lost output from 
shortened work lives and lost workdays, would also be reduced. 

Parental smoking is an important preventable cause of illness and premature death in children and 
is estimated to cost $4.6 billion per year in direct medical expenditures alone (not including loss
of-life costs). Dramatically reducing children's exposure to secondhand smoke in the home could 
substantially reduce these costs and save up to 6000 lives annually (includes low birth weight, 
SIDS, respiratory infections and asthma cases attnblitable to parental smoking). [Source: AIigne 
and Stoddard, Archives of Pediatrics, American Medical Association. 1997.] 

IlL Should ETS be regulated? 

The goal ofETS legislation should be to minimize health risks to the population from exposure to 
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secondhand smoke using the most appropriate policy took Protecting non-smoking workers and 
the general public - including children - from being exposed to tobacco smoke involuntarily in 
public facilities can most effectively - and fairly - be accomplished by establishing a Federal 
baseline of protection. The simplest way to achieve that is to give employers the option of 
requiring that smokers go outdoors to smoke or to restrict smoking to properly designed 
designated smoking areas. Protecting the 10.5 million children exposed to tobacco smoke in the 
home on a daily basis - where regulation of smoking is not appropriate - can best be achieved 
through a major outreach campaign to educate parents about the health risks to their children and 
the simple and effective steps they can take to reduce those risks and by increasing smoke-free 
norms in places outside the home. 

IV. Which facilities should be covered by ETS legislation? 

Regulation should apply to public facilities. A "public facility" is any building or enclosed 
structure regularly entered by 10 or more individuals at least one day per week. Buildings owned 
by or leased to an agency, independent establishment, department, or branch of the US 
government should also be covered explicitly. 

Due to the nature of "fast food" and "f3miIy-style" restaurants (where at least 40% of the patrons 
are less than 18 years of age), these facilities should not allow smoking at all. 

Private residences should not be covered by regulatory provisions. However, businesses in 
homes, such as day care facilities, dental offices, and hair salons should not be exempted. Long
term care facilities such as nursing homes or hospices should not be exempted because clients in 
such facilities are likely to be more susceptible to the effects ofETS than the general population. 

The only exemptions to smoking legislation might be private clubs, hotel guest rooms, tobacco 
shops, prisons, and mental institutions. Tobacco shops may allow smoking for customers to test 
different tobacco blends while in the shop. Private clubs and guest rooms in hotels probably are 
not "public facilities" as defined above. Prisons and mental institutions should be allowed latitude 
-- within the overall framework of seeking to protect all residents and staff - to enforce 
restrictions as appropriate, given the unique nature of the inhabitants. 

Both options for restricting smoking (outside or in designated smoking areas) are currently being 
used by many business owners either voluntarily or through local regulations. In workplaces in 
which either option has already been implemented, studies conducted by government scientists 
(e.g., National Institutes ofHea1th) and others (e.g., University of California) and published in 
peer-reviewed jouma1s show that worker productivity and turnover have not been adversely 
affected by the implementation of either option. . 

Ifbusiness owners choose to allow smoking within their facilities, engineering controls will be 
required. Accepted "best" industrial hygiene practices require the isolation of the contaminant in 
designated smoking areas. Designated smoking areas are characterized by: having physical 
barriers to separate them from surrounding areas; being under negative pressure compared to 
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surrounding areas; and exhausting all the air from them directly to the outside, through exhaust 
ducts under negative pressure. Negative pressure is achieved by exhausting more air from the 
space than is supplied to the space in quantities sufficient to induce air flow into the room. These 
definitions are non-controversial and can easily be included in any legislation rather than deferring 
them to a potentially lengthy regulatory process. 

Legislation should restrict the smoking of cigarettes, cigars, and pipes, and any other combustion 
or heating of tobacco within the facility and on the facility property to an area away from the 
immediate vicinity of the entrance to the facility or any air intake vent, including open windows or 
doors, or to designated smoking areas. Clear and prominent notices of smoking restrictions 
should be posted in appropriate and visible locations in the facility. Individuals, including cleaning 
and maintenance workers, should not be required to enter the designated smoking area for any 
purpose wlule smoking is occurring or until a reasonable amount of time has passed after smoking 
in the area has ceased. It may take at least one hour for smoke to dissipate sufficiently so that 
non-smokers will not be adversely impacted; specific time periods for entry depend, in part, upon 
the type of ventilation system installed and could be shortened. Smoking should not be allowed in 
the designated smoking area if the exhaust ventilation system is not operational. 

V. Should legislation allow for special considerations for certain industries? 

The hospitality industry [eating, drinking, and gaming facilities] presents unique problems because 
workers and patrons share the same air space. However, occupational ETS exposures are very 
high in these industries, placing non-smoking employees who must serve smoking customers at 
greater risk of adverse health effects. The preferred option is that each hospitality facility go 
smoke-free. Although it may not be feasible to eliminate all exposures for their workers fully 
right away, the risks to the workers can be reduced by relatively inexpensive engineering and 
work practice controls. However, risk reduction strategies should be allowed only as an interim 
solution until smoke-free spaces are achieVed. 

A reasonable approach to reduce ETS exposures in the hospitality industry where smoking is 
allowed could include phasing-in requirements as follows: restrict smoking to a specific area and 
implement work practice controls within 6 months; separate smoking and non-smoking areas with 
physical barriers and pressure schemes within 24 months; install additional engineering controls to 
reduce ETS exposures within the smoking areas, e.g., fIoor-to-ceiling displacement ventilation 
systems, local exhaust ventilation, and "clean-air islands," at fixed work stations within 36 
months; and design and install improved ventilation systems in new construction and major 
renovations within 5 years. [Note: HHSlOSB disagrees with this approach; its comment: 
"Support the hospitality industry going smoke-free at this time until mechanisms are in 
place to aUow for indoor smoking. This would be in contrast to allowing continued indoor 
smoking at this time until mechanisms are in place to contain smoke thus creating smoke
free areas."] 

Financial incentives involving tax credits or accelerated depreciation for engineering control 
expenditures could facilitate compliance with smoking restrictions. Double tax credits could be 
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established so that for every month of early compliance before the effective date oflegislation, the 
business owner could receive an extra month of tax credit. 

VL How should the regulatory provisions oflegislation be enforced? 

legislation would be enforced in one of two ways: (A) Private right ofa.ction - Any person 
aggrieved by a violation of a smoking restriction provision may notifY the alleged responsible 
party. If the violation has not been corrected after 60 days, and the alleged responsible party is 
not an employer subject to the OSH Act who is endangering employees protected by the OSH 
Act, the aggrieved person may file an action in Federal District Coun to require compliance; and, 
(B) OSHA Administrator under the OSH Act - If an alleged responsible party is an employer 
subject to the Occupational Safety and Health Act, the Secretary of Labor will enforce a smoking 
restriction provision as a mandatory occupational safety or health standard. 

The 60-day notice rule would apply only to suits by aggrieved persons; employers violating this 
provision will be subject to administrative enforcement by OSHA at any time. 

vn. Can localities be allowed to develop more protective legislation? 

Any state or local jurisdiction should be allowed to develop more protective legislation, e.g., to 
broaden coverage to uncovered facilities or broaden protection to workers in the hospitality 
sector. No state law should be permitted to be less stringent than the Federal baseline. Any 
Federal tobacco legislation should also clearly state that such legislation in no way affects any 
Federal ability to regulate other air contaminants pursuant to statutory authority. 

VIIL How should the non-regulatory provisions addressing risks to children in the bome 
be implemented? 

Effective Federal legislation to reduce risks to the public from secondhand smoke should 
specifically mandate - and authorize appropriate resources for - a nationally-led education and 
outreach program, to be conducted in partnership with the states and other appropriate public and 
non-profit entities. TIlls program should be designed to encourage parents to protect their 
children from secondhand smoke. Similar national education campaigns in such areas as direct 
smoking, disease irrununization of children, and radon testing and mitigation have demonstrated 
that concerted and sustained Federal efforts to educate and motivate tbe public to take steps to 
protect their families and themselves can be highly effective even in the absence of regulation. 

Several Federal agencies have appropriate knowledge and expertise to contribute to such a 
campaign. EPA manages a nationwide non-regulatory program designed specifically to reduce 
risks from secondhand smoke, radon, and other indoor air pollutants. EPA, in close cooperation 
with DHHS and private sector organizations such as the American Medical Association and the 
Consumer Research Council, is launching a nationwide campaign in the sununer of 1998 to 
encourage parents not to smoke in the home. DHHS, through the Office on Smoking and Health, 
also has extensive experience in conducting effective outreach and education programs on 
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smoking related issues. 

A "National Education Program to Reduce Kids Secondhand Smoke Exposure" should contain 
authority to conduct national outreach programs as well as issue grants to public and non-profit 
entities to specifically educate parents about the health risks to their children from secondhand 
smoke. Pre1.iminazy research now being conducted in preparation of a first phase ofEP A' 5 

national media campaign indicates that those messages likely to have the greatest impact are those 
which explain to parents the health risks to their children and encourage parents to simply smoke 
outside. A program which is focused specifically on a straightforward parental message with a 
simpler solution than full smoking cessation - while ultimately having collateral benefits of 
encouraging cessation - might more effectively reduce kids exposure to secondhand smoke ifit 
were administered separately from - but in close cooperation with - broader cessation programs. 
It should also be noted that restrictions on smoking in places other than the home are an 
important educational component. As noons change to be less accommodating of smoking, 
educational messages about the hannfuIness of secondhand smoke will be reinforced. 

IX. Summary 

Federal legislation to reduce risks from secondhand smoke should address all significant risks, 
including risks to children in the home and in public places, risks to workers (including those most 
exposed, such as workers in the hospitality industry) and the general public in public facilities. 
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,~ Except where noted, this information comes from a recent NCI survey of workplace smoking 
policies, Gerlach, K., et ai, "Workplace smoking policies in the United States: results from a 
national survey of more than 100,000 workers," Cancer Prevention, 6; 199-206; 1997. 

- total number of indoor workers estimated to be 102 million 

- 81.6% indoor workers surveyed report that their workplace has an official policy on 
workplace smoking 

- 46% reported that their workplace did not permit smoking in either public/common 
areas (e.g., restroom and cafeterias) or work areas - designated as "smoke-free" 

- percent of workers in "smoke-free" workplaces ranges from a low of21.1% for food 
service occupations to a high of 80.7 % among health diagnosing occupations (See Table) 

- among food service occupations (over 1/3 smoke), this means that about I 
million workers are covered by "smoke-free" policies while another 4 million 
workers are not covered by "smoke free" policies but may have some smoking 
restrictions in the workplace 

- among "blue-collar" workers (about 113 smoke), this means that 8 million 
workers (28.5%) are covered by "smoke-free" policies while another 21 million 
workers are not covered by "smoke free" policies but may have some smoking 
restrictions in the workplace 

- total number buildings covered by OSHA's IAQ proposal is 4.5 million (source OSHA 
NPRM, 4/94; 59 FR 16004) 



Federal State Smoking Regulations - State Government Worksites - Updated to 9/2/97 

Restrictions Penalties 

State 100% Smoke free Designated Smoking Areas Designated Smoking Areas None To Th 
with Separate Ventilation Required or Allowed Businesses Smokers 

Alabama v 

Arkansas v 

Colorado v' !C v 

Delaware v !C v 

Q£. v !C v 

Florida v' !C v 

Georgia v 

!lli!h2 v·' 

Illinois v 

Kansas v !C v 

Louisiana v 

Maine v !C 

Massachusetts v 

MississiQQi v 

Missouri v !C v 

Montana v 

Nebraska v v 

New HamQ~hire v v v 

New Jerse~ v v 

North Dakota v v 

QhiQ v v 

Oklahoma v 

Penn~~lvania v v v 

Rhode Island v v 

South Dakota v' v v 

Texas v !C 

We~t Virginia v 

Wisconsin v v v 

'Adapted from State Tobacco Control Highlights---1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control. 
IRestricts smoking in government buildings but does not specifficaJJy address worksites 
2No smoking allowed or designated smoking areas allowed if separately ventilated 
lBy executive order 
(Restricts smoking in government buildings but does not specifically address worksites. 



Federal State Smoking Regulations -Private Worksites - Updated to 9/02/97 

Restrictions Penalties 

~ 100% Smokefree Designated Smoking Areas with Designated Smoking Areas None To To 
Separate Ventilation Required or Allowed Businesses Smokers 

Alabama '" 
Arkansas '" 
Colorado '" 
Delaware '" '" '" 
D.C. '" '" '" 
Florida '" '" '" 
Georgia '" 
Idaho tI' in all areas 

public access 

Illinois '" 
~ '" '" '" 
LQuisiana . '" 
Maine '" '" "allowed" not required '" 
Massachuseru '" 
Mississirmi '" 
Missouri '" '" ",. 

Montana '" '" 
Nebraska '" '" 
New HamQshire '" '" '" 
New Jel]eJ: '" 
North Dakota '" 
Ohio '" 
Oklahoma '" 
P!t:nnsylvania '" '" '" 
Rhode Island '" '" 
South Dakota '" 
Texas '" 
West Virginia '" 
Wisconsin '" '" '" 

• Adapted from State Tobacco Control Highlights---1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control. 
IRestricts smoking in government buildings but does not speciffically address worksites 
2No smoking allowed or designated smoking areas aJlowed ifseparately ventilated 
JBy executive order 
·Restricts smoking in government buildings but does not specifically address worksites. 
s. Except bars and restuarants. 
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Federal State Smoking Regulations -Restaurants - Updated to 9/02/97 

Restrictions 

~ 100% Smokefree Designated Smoking Areas Designated Smoking Areas 
with Separate Ventilation Required or Allowed 

Alabama 

Arkansas 

Colorado 

Delaware 01 

D.C. 01 

Florida 01 

Georgia 

Idaho ..... With seating capacity of 
30+ 

Illinois 01 

Kansas 01 

Louisiana 

Maine ..... "allowed" 

Massachusetts 01 

Mis~issim:!i 

Missouri 01 

Montana 01 

Nebraska 01 

New HamIlshire 01 

New Jersey 

Nortb DakQta 01 

Ohio 

Oklahoma 01 

Penns:ilvania / 01 

Rho~e Island 01 

South Dakota 

Texas 

Wesl Virginia 

Wisconsin 01 

Penalties 

None To To 
Businesses Smokers 

01 

01 

01 

01 01 

01 01 

01 01 

01 

01 01 

01 

01 01 

01 

01 

01 01 

01 

01 

01 01 

01 

01 

01 

01 01 

01 01 

01 

01 

01 

01 01 

• Adapted from State Tobacco Control Highlights -1996. Published by the U.S. Depahment of Health and Human Services. Centers for Disease Control. 
'Restricts smoking in government buildings but does not speciffically address worksites 
INo smoking allowed or designated smoking areas aJlowed if separately ventilated 
JBy executive order 
4Restricts smoking in government buildings but does not specifically address worksites. 
j Except bars. taverns, and hotel lobbies. 



State-Plan States Smoking Regulations - State Government Worksites - Updated to 5/12/98 
I~ 

Restrictions \ 
, 

State 100% Smokefree Designated Smoking Areas Designated Smoking Areas None 
with Separate Ventilation Required or Allowed 

Aiaska V 

Arizona 01' 

~aliforilij) ..-
Cl.~!Dnecli£Yl v~ 

Hawai~ it 

Indiana it 

Ilm:il it 

~ V' 

~ V' 

rvtichigah 01' 

MinnesolD II 

Nebraska V' 

l:!wJJA " 
New Mexico V' 

t!ew-Vor!s: " 
North Carolina V' 

Q!IgQn 
" 

V 

Sbuth- Carolina :d it 

Iennesse~ I V' 

l.l!llh it 

Vermont v: 
Virginia it 

Washington · ..... 3 

Wyoming v:~ 

Penalties 

To III 
Businesses Smokers 

V' V' 

V' 

V' 

..- V' 

'" V' 

V' 

V' 

oI? oI? 

V' V' 

V' V' 

V' V' 

V' V' 

V' V' 

• Adapted from State Tobacco Control Highlights m l996. Published by the U.S. Depanment of Health and Human Services, Centers for Disease Control. 
IRestricts smoking in government buildings but does not specifficaJly address worksites 
2No smoking allowed or designated smoking areas allowed if separately ventilated 
lBy executive order 
4Restricts smoking in government buildings but does not specificaJly address worksi~. 
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State-Plan States Smoking Regulations -Private Worksitl:~ - Updated to 5/12/98 
I 

Restrictions 

State 100% Smoke free Designated Smoking Areas with Designated Smoking Areas 
Separate Ventilation Required or Allowed 

AlaSka 

Arizona 0 

Qgliforni!) II: 

CQnnectjciil ,I 

~Ia..-.:ai! .;, 
, 

Indiana ,i 

~ ". 
~ I f. 
~ '" rvtichignf! 

MinnesQl§ 0& 
Nevada :, 

~.I'. 

New-Me~!c~ I 

r:!ewYork til. 

~orth Carolina 

Qr;gQg 

Soi.ith Carolimi 

Tenne~~~s 

!.!!ill! til 

Vermont oi' . 
Virginia 

Washington 11:] ,I 

W~oming 

Penalties 

None' To To 
Businesses Smokers 

V 

,I 

,I 

,I 

V 

'" '" 
,I 

'01 

'" 
'" 

,I 

'" 
'" '" 

'" 
'" 
,I 

,I 

,I ,I 

'" 
,I '" '" 

'" 
., Adapted from State Tobacco Control Hjghlights---!996. Published by the U.S. Departm~nt of Health and Human Services, Centers for Disease Control. 
'Re ... tricts smoking in government buildings but does not speciffically address worksites 
2No smoking allowed or designated smoking areas allowed if separately ventilated 
lBy executive order I . i 
'Restricts smoking in government buildings but does not spccifically address worksites. 

,I'. 

to 

!' 

1'· 
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State-Plan Smoking Regulations -Restaurants - UPdated~~ 5/~2/98 
'Iii 

Restrictions i' , 
• 

State 100% Smokefree Designated Smoking AreaS l'Jesignated Smoking Areas 
with Separate VentilatioQ ~equired or Allowed 

Alaska , . \I 

Arizona . I 'I' , , 

California V. 

Conne(i;ti~yt ~j 

Hawaii , V. 

Indiana , 
l2!ul 

. , v. , , 

Kentucky I 

MatYlanij , it 

~khig~~ V 

M,innesQt!t V. 

~ 

New Mexicq 

New'Yor~ iI 

North Carolina 

Oregon : V 

South Carolina 

Tennessee I 

llll!!J v. 
Vennant II 

Virgini~ it 

Washington 

Wtoming 

Penaities 

None To To 
Businesses Smokers 

v v 

V 

V 

V 

V 

V. 

v. V 

V 

V 

V 

V 

V 

V 

V V 

V 

V 

V 

V 

V V 

V 

'" V 

V 

V 

• Adapted from State Tobacco Control Highlights··-1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control. 
IRestricts smoking in government buildings but does not speciffically address worksites 
~o smoking allowed or designated smoking areas allowed if separately ventilated 
lBy executive order I I 

4Restricts smoking in government buildings but does not specifically address work;sites. 
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To Cynthia Rice 

From Emily Sheketoff ~ 
Attached are the things I believe Elena Kagan asked me about: 

1. infonnation on how many workers are already being covered by some smoking 
restrictions ... you should ask HHS for the National Cancer Institute survey these ntats come from 

2. grid from last Fall of states' smoking regulations 

Can you distribute to the others? I wasn't sure who everyone else was in the room 
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Except where noted, this information comes from a recent NCr survey of workplace smoking 
policies, Gerlach, K., et al, "Workplace smoking policies in the United States: results from a 
national survey of more than 100,000 workers," Cancer Prevention, 6; 199-206; 1997. 

- total number of indoor workers estimated to be 102 million 

- 81.6% indoor workers surveyed report that their workplace has an official policy on 
workplace smoking 

- 46% reported that their workplace did not permit smoking in either public/common 
areas (e.g., restroom and cafeterias) or work areas - designated as "smoke-free" 

- percent of workers in "smoke-free" workplaces ranges from a low of 21.1 % for food 
service occupations to a high of 80.7 % anlOng health diagnosing occupations (See Table) 

- among food service occupations (over 113 smoke), this means that about I 
million workers are covered by "smoke_tree" policies while another 4 million 
workers are not covered by "smoke free" policies but may have some smoking 
restrictions in the workplace 

- among "blue-collar" workers (about 113 smoke), this means that 8 million 
workers-(28.5%) are covered by "smoke-free" policies while anoth(:r 21 million 
workers are not covered by "smoke free" policies but may have some smoking 
restrictions in the workplace 

- total number buildings covered by OSHA's IAQ proposal is 4.5 million (source OSHA 
NPRM, 4/94; 59 FR 16004) 
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Workplace smoking policies in the United States: 
results from a national survey of more than 
100 000 workers 

Karen K Gerlac:h. Donale! R Shapland, Anne M Hamn=.. J:uncs T C~"bSOD, 
Terry F Pechac:dc 

~ct 

Ohi<l=-To derenmne the preva1ouu::e 
of SD1O .... .r policies ill indoor _k 
~'" as reported by a narioaally 
rqll'e5eDClrive sample of warlmrs m the 
Unired S ... _. 
D~-sectiaDal survey ofho .... e
holcta withb> the VDirec\ Sta ..... 
Sani~ 50 stareo _d tile Dis1:ricr Df 
Columbia, 1992-93. 
p."..tio"p~enrly _~ _or 
workers 15 yean of age and older who 
repoD4e4 10 the National Caneor 
warure's Tobacco Vsc SuppI_r ... the 
CUrn:Dt POpUI .... OD S1U'Y1O'Y (II = 100 Sf!). 
Ma:inou&cona.e~Thep~ l-aee 
and rcstrieti<> __ of _rkpbace ....... Jds>a' 
pDlkies ... reparrec\ by wo_ Cun'CDUy 

GDployect . in iAc\aor workplaces in the 
Unired Scat.$.. 
R ...... U Masr of the mdoor _rken 
s...-veyed (81.6"4) reported rbaJ: their place 
of work bad "" official policy thac 
addressed .srD<>1dcg in the _ri<place; 
46.0"/. reported thartheir woritplae .. poliey 
<lid nac permit smalciDg in eith.... the 
pUblldC:OID;ZDOD :areu--for e:ample. re$t
roo ..... and ~r the _rk arc8S 
of the _rkplace. The rqloniDg of these . 
.. smok .... rre.: .. policies Wlried sipificaDUy 
by gerui.eJ"l alt'c, J"Clce/etb.Dicity, sm.oldJ:::a.g 
5~, aad. occupation o'f'thc W01"ker. 
Cc>,,~A.lthouch nearly half of all 
mdoor waBeno in this s..,.,.". I_""d 
thott they had II ..... ob--fRe policy m theU 
.. od;place. s~.,....~ Dumbers of wozIo
as, especially thos.. I.D blue-collar and 
.."..vi.c: .. _p.oi_. rqlarw4 SII:lGI<e-frec 
ntH weI1 below the national 1&VI:rage_ If 
iDlpJem ........ 4, the US Occ:upart..nal Safety 
aucI Rera1r.h Adminis12'8.tioIL·. proposed. 
regulftiDll co ,...,quIre ....... ksita Cit> .... 
...... _&<Oe baa the paremial to iIlcreae 
sipific:aDdy tho pcrecumge of Jl,meric;aD 
_:d<ers _eel by these policies _4 to 
·liftri"AtIt most of the c!iApariTY cu:rre:a.tly 
fa1lllclac:ross occupatioDal gns~s. 

(7Db4= c.-.r. 1007;6"99-206) 

Keywordo: .... ""'lace """lODe polky;_ 
~UnitedS~ 

:rn.:ra.iudioD 
The ponibillty thaI "",bien. tobacco smoke 
could banD non-smolrers 0>;5 &st IlnicWated 
in January 1971 by then US Surgeon General 

Jes:se L StdDidd, who alIed for a naconal 
"Nc!Dsmoken~ Bill of R.igbts.-' Tv;cn~' }~ars 
later Dr Steinfeld rdiee'e<l, -No otha action 
or sugesdon ",garding cigue<te use h:ad 
elicited such a torrent of m3il as lhc c:all for a 
n=o~- bID of right>. The tally (of 
resl'Otlsu) was almost,2tJ 'to 1 in fa~r of the 
P"'po.a1.'" St.mfeld also ciire<:tcd the N .tion>l 
a=~hause for Smoking an<! Health (p",d
ecessor to ~ Oftiee OD :;makiQg an<llicalth) 
to iD.dudr:: in the nat ":pan af the Surgeon 
Genua! a m~<w of d>e .'~I" scientific .,.-;
denee on the health dfeas of cnmonmenl2l 
tabae"" smO" (ETS).' 

In 1986 l'cpOl'TS from ~oth the US Surgeon 
Qenc:ai and the Naaoual.l\cademy of Sciences 
again addressed the bau.dous ... """ of ETS 
and conclu<led that ETS was • major health 
risk to DOn-smake:rs.· , Sec yeu'S lan:r, the: US 
.Emiranmcntal Ptorecrion .~cy (EPA) 
issue<l a lanc!mark report ,that iurrbc:r d.lailc:d 
the health hazards of E.T:i. cl_ilYiu& i, .. a 
group J'I (l:Do.... buon.") carcinogCII and. 
II!!stimat:ine'thal: ea.ch year 3000 ascs: af lung 
canca- in nQn~okers were ataibutable to 
ETS C¥pO'W'C.' Rdleaing du: gtowillg 
evidence that ETS po.es a beald> ri>k, the US 
Public Health Service ;"chlcled in irs narioual 
health goals that 75% c,! worbires either 
prohibit or ..,.....,Iy restrio:t smokin& by the 
}'ClIt 2000: 

This repan presents 8 comprehensive 
estimate af the bumber af Americ:a.D workers 
ca\"t:RtS by oftici.ol ~c", smolciD& policies 
ba .. d on • """"'Y of =en1iy empl~ work
..... Th. Cwnm PopuJmon Sunc:y (CPS) • 
which bas bo:eo ill c::a:iaczlce alDce 1947. is 
dctignecl to obts.ln labour torce jnc\jc:atWS fo. 
~ US Bureau of Laber Sratisrica, and, .. 
:NC:h, prcvicles a aood. vdW:l. far a~ 
~.ted mfarmatiaD from American 
wmkcrs. In 1992 aDd 1993 ·th. National CaD
ccs: Instinace (NCl) append.e<! to ~ CPS a 
Tobacco Use· Supplement, wblch assessed, 
IlllDIIg orber cilin;s. thI, pros ... "" and 
restrictivl:n .... of workplace smokiDg poliQes. 
The clara from this ~" abw..e<! from 
in""';mn with mo'" than 100 000 _nzn, 
are preseDte<! by age. gender, nceletlmic:n:y, 
... d accupa<ioual &rOUpS. 

. Methods 
The CPS is a continuous manthly survey, 
which focuses on labour fore. indicators for 
dn: civilian. Don-institution:aliscd Amcriciln 
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State-Plan States Smoking Regulations - State Government Worksites - Updated to 9/2/97 

Restrictions Penalties 

~ 100% Smokcfree Designated Smoking Areas O .. ignated Smoking Areas None IQ Il! 
with ScplSfatt Ventilation Required or AJlowed B~i[!cs.'!e!i ~ 
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·Ad.aptod from State T9bzt¢.£O Control Highlights 1996. Published by the U.S. Department of Health and Human Services.. Centers for Disease Control. 
'Restricts smoking in government buildings but does not spc<:ifficlllly address worksites 
~o smoking allowed or designated smoking areftS allowed if separately ventilated 
3By executive order " 
'Restricts smoking in government buildings but does Dot specifically address worksttes, 
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State-Plan States Smoking Regulations -Private Worksites - Updated to 9/02197 

Restrictions Penalties 

SllIl£ 100% Smokefrce Designated Smoking Areas with Designated' Smoking At-cas None To To 
Separate Ventilation Required OT Allowed Businesses Smokers 
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·Adapted from State Tobacco Control Highlights 1996. PUblished by the u.s. Department of Health and Human Services. CenteJ::s for Disease Control. 
IRestricts smoking in government buildings but does not speciffica1ly address worksites 
2No smokin8 allowed or designated smoking areas allowed if separately ventilated 
JBy executive order 
4Restricts smoking in government buildings but does not specificaUy address wodcsites. 
5, Except bars and rtStuarants. 
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State-Plan Smoking Regulations -Restaurants - Updated to 9/02197 

Restrictions Penalties 

~ 100% Smokcfree Designated Smoking Areas Designated Smoking Areas None To To 
with Scparalc Ventilation Required or Allowed Businesses Smokers 
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*Adapted from Slate Tobacco Control HigbIightr:1996. Published by the U.S, Department ofHeaJth and Human Services, Centt:rs for Disease Control. 
IRestricts smoking in government buildings but does not speciffically address worksites 
~o smoking allowed or designated smoking areas allowed ifseparatcly ventilated 
IBy executive order 
4Restrict:i smoking in government buildings but docs not specifically address worksites. 
S Except bars, taverns., and hotcllobbies. 
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Federal State Smoking Regulations - State Government Worksites - Updated to 9/2/97 

Restrictions Penalties 

~ 100% Smokefree Designated Smoking Areas Designated Smoking Areas None JQ III 
with Separate Ventilation Required or Allowed Dl!sjD~Se:i Sm2!<m 
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• Adapted from State tobacco Control Highlights 1996. Published by the U.S. Department of Health and Human Services, Cente .... s for Disease Control. 
'Restricts smoking in government buildings but does not spcciffically address worksites 
2No smoking allowed or designated smoking areas allowed ifseparately ventilated 
lBy executive order 
'Restricts smoking in government buildings but does not specitica1IY address worksites. 
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. Federal State Smoking Regulations -Private Worksites - Updated to 9/02/97 

Restrictions Penalties 

~ 100%, Smokefu:e Designated Smoking Areas with Designated Smoking Are.ll.S None To To 
Sep8f1lte Ventilation Required or Allowed Businesses Smokers 
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·Adaptcd from State Tobacco Contrgl Highlights 1926. Published by the U.S. Department ofHcalth and Human Services, Centers for Disease Control. 
JRestricts smoking in government buildings but does not speciffica1ly address worksites 
2No smoking allowed or designated smoking areas allowed !fseparately ventilated 
JBy executive order 
~Reslricts smoking in government buildings but does not specifically address work sites. 
I. Except bars and n:stuarants. 
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Federal State Smoking Regulations -Restaurants - Updated to 9/02197 

Restrictions Penalties 

State IOOC'A. Srnokefree Designated Smoking Areas Designated Smokine ArcB.'iI NIJne· To To 
with Sep~ Ventilation Required or Allowed Businesses Smokers 
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·Adapted from State Tobacco Control Highligbts __ 1996. Published by the U.S. Department of Health and Human Services, Centers for Disease Control. 
'Restricts smoking in government buildings but does not speciffically addl'tss worksilcs 
INa smoking allowed or designated smoking areas allowed if separately ventilated 
IBy executive order 
(Restricts smoking in government buildings but does nol specifically address worksites. 
} Except bars, taverns, and hotel lobbies. 
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AMENDMENT NO. ~ CalendSX' No. _ 

Purpose: To apply to the legislatiVe branch of the Federal 
Government eertain reqtrirements of the National To
bacco Policy and Youth Smoking Reduction Act. 

:IN THE SENATE OF THE CNITED STATES-I05th COllg' .. ad Bess. 

S.1415' 

To reform. and restructure the processes by which tobacco 
products are manufactured, marketed, and distributed, 
to prevent the u.se of tobacco products by minors, to 
redress the adverse health effects of tobacco use, and 
for other purposes. 

Referred to the Committee on ___________ _ 
and. ordered to be printed 

Ordered to lie on the table and to be printed 

jntend.ed to be proposed by 

VlZ: 

1 At the appropriate place, insert the following: 

2 SEC. _" CONGllESSION.i\L ACCO'UN'tABILlTY. 

3 . (8) APPI.JOATION OF LAws.-Section 102 of the Con-

4 gresgj,ona.l Accountability Act of 1995 (2 U.S.C. 1302) is 

5 amended by adding at the end the following: 

6 "(12) Section 502 of the National Tobacco Pol-

7 icy and Youth Smoking Reduction Act.". 

Igj 003 
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1 (b) PRoCEIDURES.-Title IT of the CongressionalAi!-

2 countability.Act of 1995 (2 U.S.C. 1311 et seq.) is aroend-

3 ed-

4 (1) by .redesignating parts E and F as parts F 

5 and G, respectively; and 

6 (2) by inserting after part D the following; 

7 ''PART E-TOBACCO SMOKE EXPOSURE 

8 REDUCTION REQUIREMENTS 

9 "'SEC. 222. lUGH'l'S AND 1'RO'£ECTlONS mmER THE NA,. 

10 TIONAL TOBACCO POLICY AND YOllTH SMOK-

11 ING REDUCTION ACT. 

12 "(a) REDUC')'ION OF ExPOSURJi;.-

13 "(1) 'RIGHTS AND PRO'l'EOTIONS,-Ea(Jh re-

14 sponsilile entity shall comply with section 502 of the 

15 National Tcba.eoo Policy and Youth Smoking Reduc-

16 tion Act. 

17 "(2) DEFINI'l'ION.-For the purpose of this sec-

18 tioD and the application of such section 502 under 

19 this section-

20 "(A) the term 'public facility' means a 

21 building owned by or leased to a.n entity of the 

22 legislative branch of the Federal G<lvenunent, 

23 that is not 50 building or portion excluded under 

24 section 501(2)(B) of the National Tobacco Pol-

25 ky and Youth sInoldng Reduction Act; and 

Ial 004 
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1 "(B) the tenn 'responsible entity' means 

2 an employing office, th¢ Gelleral .Accounting Of-

3 fice, the Government .Printing Office, the Li-

4 braxy of Congress, and any other entity of the 

5 legislative bra.nch. 

·6 "(b) REMEDy,-The remedy for a violation of sub-

7 section (a) shaJI be such order enjoining the violation or 

8 such civil penalty as would be appropriate if islmed under 

9 subsection (b) or (e) of section 503 of the National To-

lO bacoo Policy and Youth Smoking Reduction Act. 

11 "(c) PRoCEDtrRES.-

12 "(1) HEARIN"GS ~'m &EVIEW.-Mter pro~dlng 

13 notice as described in section 503(c) of the National 

14 Tobacc.'O Policy and yoUth SInoking Reduction Act, 

15 an aggrieved person may file a complaint alleging a 

16 vio13.tion of subsection (a.) with the Office aga.mst 

17 the responsible entity. The compla.int shall be sub-

18 'mitted to a hearing officer for decision pursuant to 

19 subsection (b) through, (h) of section 405, subject to 

20 review by the Board pursuant to section 406. 

21 "(2) JUDICIAL IcJ!JvDilW.~ pa.-rV a.ggrieved by 

22 a final decision of the Board under paragraph (1) 

23 may file a peti.tion for review with the United States 

24 Court of .Appeals for the Federal Circuit pursuant to 

25 section 407. 

@005 
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1 "(d) RSGULATWNS To lMrLEMENT SECTION.-

S.L.C, 

2 "(1) IN GENERAL.-The Board shall, pursuant 

3 to section 804, issue regulations to implement this 

4 section. 

S "(2) AGENcY 'kEGUTATIONS.-The regulations 

6 issued under paragraph (1) shall be the same 8S 

7 substantive regulations promulgated by the See-

8 retary of Labor to implement the statutory provi-

9 sions referred to in subsection (a) except to the ex-

10 tent that the Board may determine, for good cause 

11 shown and stated together with the regulation, that 

12 a modiUcation of such regnlations would be more ef-

13 fective for the implementation of the rights and pro-

14 tections under this section. 

15 "(3) 014'FICE RESPONSIBl..E FOR CorotEC-

16· TION.-The regulations issued under paragraph (1) 

17 shall include a method of iden~, for puxposes of 

18 this section and for different categories of violations 

19 of subsection (a), theoft'ice responsible for corree-

20 tion of a particular viohttion. 

21 "(e) EF:FEC'I'IVE Da'l'E.-Subsections (a) throagh (c) 

22 shall be effective on JanuarY 1, 1999.". 

23 (e) CONF'Ol'iMING AMENDMEN"TS.-

24 (1) The table of contents of the Congression:;ti 

25 Accountability Aet of 1995 is amended by striking 

@006 
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1 the items relating to p!lrls E and F of title II of 

2 such Act and inserting the fOllowing: 

l:' AlIIl' E-ToJ3AOQo SMOP Exl>osuru,lb!:o1JarION REQ1!n\EM:ENTS 

~. 222. lUghta and protoctions lZllder the S"ational 'l'<>baooo Poli~'Y and Yonth 
Smoking Redn~Oli Act. 

PART F-Gl!NJiJiAL 

Sec. ZaG. ~lIero1ly applicable NXnedi ... aUd"lWitatlons. 

:PART G-STUDY 

See. Z30. Study and reoonunendations ~<fuJg General Al!countillg Offico, 
Go<'etnlIlent Ptinting Otfiee, and Libraty of Oongr<lSl;. 

3 (2) Section 407(a)(1)(0) of the Congressional 

4 AooQllD.tability Act of 1995 (2 U.S.C. 1407(a.)(1)(0» 

5 is amended by inserting before the col)lllia the fo1-

6 lOwing: ", or a party aggrieved by a final decision 

7 of the Board under section 222(c)". 

8 (3) Sec.tion 414 of SI1ch Act (2 U.S.C. 1414) is 

9 a.mended by inserting "222," after "220,". 

10 (4:) Section 415(c) of such Act (2 U.S.C. 

11 1415(c» is amended- ~ 

12 

13 

14 

15 

16 

(A.) in the subsection heading, by $trilring 

"AND AcCESS" and inserting "ACCESS, AND 

TOBAOCO SMOKE ExPoSURE REDUCTION"; and 

(B) by strik:lD.g "or 215" and inserting 

"215, or 222". 

tal 007 



05/15/98 FRI 13:15 FAX 202 219 4761 USDOL OSHA OAS 

Date: 

To: 

U.S. Department of Labor 
Occupational Safety and Health Administration 

Office of the Assistant Secretary 
200 Constitution Avenue, N.W. 

Room S-2315 
Washington, D.C. 20210 

Facsimile Transmission 

:IY\ ~ l S \ l <1 q <is"'" 

(;'" It ",q j{a 0<'<' 'i 

Phone: LfS6 - s S<...S 

Number of Pages (including cover sheet): ;1- p,J 

From: Emily Sheketoff, Deputy Assistant Secretary 

Phone: 202-219-6104 

Fax: 202-219-4761 

Message: CC1.l \ 
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• • 

SEC. 507. STATE CHOICE 

Any State or locality may opt out of this section by promulgating a State or local law which is 
more protective to the public's health, subject to certification by the Assistant Secretary. Any 
State or locality may opt to enforce E V OF S. 1415 - STANDARDS TO REDUCE 
INVOLUNTARY EXPOSURE TO TO CCO SMOKE themselves, subject to certification by 
the Assistant Secretary that the enforceme t is as effective as enforcement by the Occupational 
Safety and Health Administration. 
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(-SEC. 507. STATE CHOICE 
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Any State or locality may opt out of this section by promulgating a State or local law or 
regulation which is more protective to the public's health, subject to certification by the Assistant 
Secretary~ ef Laber fer Occupational Safety and Health AdminislTatieB-c.. 
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, 
Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Joshua Gotbaum/OMB/EOP, Donald R. Arbuckle/OMB/EOP, Richard J. Turman/OMB/EOP, Lori 
Schack/OMB/EOP 

Subject: ETS Opt-out fallback 

In thinking through other strategies on the State opt-out provision in McCain: the State opt-out 
could be rewritten to allow opt-out for States that pass laws that are "at least II as effective" as 
the provision and the implementing OSHA standard. This would essentially allow 
Federally-enforced OSHA States to come up with OSHA state plans for tobacco only, while being 
consistent with the way current OSHA State plan States do business. It preserves the concept of 
an opt-out, which may be important to McCain, while ensuring that States don't replace it with a 
weaker approach, and OSHA has ex erience ensurin that the "at least as e f tive" structure 
war s t ey approve the State Plan)). 

If it's helpful I can call Emily Shekitoff at OSHA and bounce this off. 
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" ,"':"" Daniel J. Chenok t: T 6l~ 05/05/98 06:44:02 PM , , 
Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Joshua Gotbaum/OMB/EOP, Donald R. Arbuckle/OMB/EOP, Richard J. Turman/OMB/EOP, Lori 
Schack/OMB/EOP 

Subject: ETS Opt"out fallback 

In thinking through other strategies on the State opt"out provision in McCain: the State opt-out 
could be rewritten to allow opt-out for States that pass laws that are "at least of as effective" as 
the provision and the implementing OSHA standard. This would essentiall II 

ederally-enforced OSHA tates to come up with OSHA state plans for tobacco only, while being 
consistent with the way current OSHA State plan States do business. It preserves the concept of 
an opt-out, which may be important to McCain, while ensuring that States don't replace it with a 
weaker approach, and OSHA has expenence ensuring that the "at least as effectiye" structure 
works (they approve the State Plan)). 

If it's helpful I can call Emily Shekitoff at OSHA and bounce this off. 
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. UNrTED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 204SO 

March 26, 1998 

MEMORANDUM FOR ELENA KAGAN, DOMESTIC POLICY COUNCll. 

FROM: Gary Guzy, Counselor to the Administrator 
Doug Tsao, Special Assistant to the Administrator 

SUBJECT: Environmental Tobacco Smoke 

OFFICE OF THE 
ADMINISTRATOR 

We understand that the legislation being drafted by Senator Chafee and the Senate Environment 
and Public Works Committee seeks to target exposures to environmental tobacco smoke (ETS) . 

. We believe this could be an attractive approach because it addresses children's exposures to ETS 
in the home and exposures associated with the hospitality industry (restaurants, bars, and casinos). 

The Chafee approach would differ from the Waxman legislation, which bans smoking in public 
buildings although exempts the hospitality industry. Current thinking appears to be that the 
Chafee legislation would not include a ban, recognizing that a ban exempting the hospita1ity 
industry produces few public health gains. Most public buildings already ban smoking, and a ban 
exempting the hospitality industry would produce·a system where the federal government would 
regulate churches, for example, but would not address ETS exposures in bars. 

In lieu of a ban, the Chafee bill would create a scheme for rewarding states for progressively 
lowering exposures. Each year, $100 million would be allocated for the reduction ofETS in 
public p1aces, including bars, restaurants, and casinos. Almost all of these funds would be divided 
among the states, which would inIplement their own programs. However, these funds would be 
given to a state contingent upon its progress in lowering ETS exposures. We believe that this 
scheme could be effective, although we would want assurances that the state programs were 
designed properly . We also believe that there should be assurances that states will make 
legitimate efforts to achieve reductions in ETS exposures, with the ultimate goal of eliminating all 
involuntary exposures. If implemented properly, by not exempting the hospitality industry, this 
scheme has the potential to achieve public health benefits greater than the Waxman bill. 

Of equal inIportance, the Chafee legislation would address ErS in the home and the health effects 
upon children. Roughly 27 percent of children face dally exposure to ETS in the home. ETS 
exposures to children cause asthma, respiratory tract infections, and roughly 7 million lost days of 
school. Senator Chafee is contemplating including an authorization for $100 million annually to 
address children's exposure to ETS. The states would receive $75 million and the federal 
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government would receive $25 million; EPA would work with HHS and CDC in implementing 
the federal program. The resources provided in the Chafee bill would give the federal government 
important resources it now lacks to further its work to address this public health problem. 

We believe that tobacco settlement legislation should set an ultimate goal of eliminating all 
involuntary exposures to ETS.Because it exempts the hospitaIity industry, the Waxman bill may 
not achieve this standard. While not relying on a regulatory mandate, the Chafee approach may 
incorporate the ultimate goal of eliminating all involuntary exposures to ETS. Moreover, the 
Chafee bill takes a pragmatic approach by addressing the most serious exposures to ETS -
children in the home and by not exempting the hospitality industry. These are two important 
public health issues that EPA strongly prefers be addressed in any comprehensive tobacco 
settlement legislation. 

3/3 
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Exposure of Casino Employees to 
Environmental Tobacco Smoke 

Douglas Trout, MD, MHS 
John Decker, MS 
Charles MUeller, MS 
John T. Bernert, PhD 
James Pirkle, MD, PhD 

I 
Environmental and mtdical evalutzlions wert perfurYMd to evaluou 

occupational expoflSTr /0 environmental tobacco SJrnI/u (ETS) 471W71g 

casino employees. Air concenlTalions of both nicolim and respirable dusl 
were simiiJJr to tlwse publuhed in Ihe literoJuTe for other nan·industrial 
indoor enviranments. The geomelric fMan serum cclinim lI!lIel of lhe 27 
participants who pruvided serum samples was 1.J4 nanograms per 
miUilil#r (Tig/mL) (pr ... shijt) and 1.85 ng/mL (post-shift). BOlh 77I40r 

suremenls greatly e"ceeded Ik geometric mtan value of O. 65 ng/mL for 
paTlicipantJ in tk ThiTd Nali(Jnal Heallh and Nutrition Examination 
Survey (NHANES [If) who reprnud exposure 10 ETS at work. This 
evalu.lllian demnnslTales that a sample of employees woricing in a casino 
gaminz area were exposed to ETS atleveu greater Ihan those observed in 
a representative sample of the US Pojn.dntion, and that lhe serum and 
U";'U '01;1Iine of these employees increased during the wurk.shifc. 

From the Division of Surveillance. HlUJd Ev.1luarion 1t\d FIeld Srudiu, NaaaDJ.I lmtiAJtc (Of 
Occupcuional sa!.'Y IIW\d H6:llth, AlJan1a. GL. &lid Cin"nnaLl. Ohio (Dr. Tftlur Mr Oo:ker. Mr Mueller) 
and lhc Division of Environmental Health Labcratory Sdcnces. NatiOl:;a] Ccn~r tor Environmental 
Jiealth. Atl'UHa. Ga. (Dr Ucmen. Dr Pirtle), CCl'I1ers (or Oi&t:;:le C01IU'oi lnd Prc~lI!ntign. 

Addtus eorrc:.-pond.:ACc: 10: DoLlSI .... TC1:II.K, MO. MHS. MOsH. 4616 Columbi:. ParbwDY, R-l0. 
Ci .. iM ••• ali 45226. 

1076-27 S2I9I114OOJ-m7Oi l.OOIIl 
COP:tlright CI by AmericlUI CoUege of ~upational and EnvironmentAl Mellicin: 

n 1995 the National Institute for 
Occupational Safety and Health 
(NIOSH) received an employee re
quest for a health hazard eValuation 
(HHE) concerning exposure ro sec
ond-nand (cnvironmen!al) tobacco 
smoke (ETS) among employees at a 
casino in AtlZllltic City, New Jersey. 
tn responSe to this request, NIeSH 
performed a field study to cyalue,. 
the exposure of gaming floor em
ployees to ETS USing borh environ
menral and biologic me<lSures of ex
posure.' 

Environmental Tobacco Smoke 
Occupational exposure to ETS is 

recognized as an lroponanr public 
health issue!·3 MasH has derer. 
mined that ETS poses an increased 
risk of lung cancer, other lung dis
ease. and possibly hean disease to 
occupationally exposed worken; IIt\d 
recommends eliminaline or restrict
ing tob8.C<:o use in the workplace." 
Alrhough many workplaces are 
.dopting poUcies that restrict smok
ing. occup.tional cxpo.ure to ETS 
remains a concern among some of 
&.he 110 million Americana. who work 
outside the home.~·6 Occupational 
ETS eJ.pos~ hAve not been e"'alu .. 
ated to the eXlent thar home upo
sures have.' In panicular, there is 
vel)llinle information available con
cerning the exposure of =ino em
ployees in the Unired Srales to ETS. 

In this su:vey. vapor-phase nieo
line arid respirable particulale were 
Olonilored a8 marker subsrances for 
exposure to ETS. Vapor-phase nico· 
line, which ""ellUntli for ~pproxl

malely 95% of nicotine in ers, is 
currently a widely accepted marker 
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(or !iTS .'po<ure.'-9 One potential 
dlUwb3ck of vapor-phase nicotine is 
thaI the phy.ieaJ properties of vapor
phase nicoline on indoor surfaces 
c:m alIef (inerc ... c or dcrn:a>e) its 
concen[fation rel~ti vo 10 other EiS 
components." Respirable paniculate 
has also been used as a marker of 
ETS, but :t may be diffieul[ to sepa
rate the ETS-associared paniculate 
from that of other indoor sources. '_0 
The concentrations of these markers 
in ETS are consistently lower than 
their tespecti ve occupational air
borne exposure criteria. Which were 
based primarily on acute effects. The 
NIOSH Recommended Exposure 
Limit (REL) and the American Con
ference of Governmental Industrial 
Hygienists' (ACOrn) threshold limit 
value (TI. V) for nicotine, used pri
marily for exposure assessments in 
agriculrure, are 500 micrograms per 
cubic n,e.er of lir (fl-f!Jm J ). and are 
not applicable in evaluations of lOTS 
exposure. '0.' I A model used to de
rive a health·based stMdard for ETS 
ha~ shown that an eight-hour, time 
weighted average exposure to 2.3 
~glmJ of nicotine would correspond 
to 3 lUng cancer deaths among 
10,000 exposed over a working life
time.l~ The US Department of la
bor, Occupational Satety 3nd Heallh 
Administration (OSHA) general in
dustry permissible exposure llmlt 
(PEL) for re~pirable particula.e not 
composed of a substance that has its 
own PEL is 5000 f.Lg/m l (the ACGrn 
TL V is 3000 ~g/m;· there is no 
REL).II.1l In Contrast. the mean area 
air nicotine conc~ntrations reported 
in ETS Sl\Idies of public buildin5s 
have ranged from 0.7-37 f.Lg/m , 
concentrations in restauranlS and 
bars have ranged from 2.3-65.5 1,Lg/ 
m3• 8J\d concentrations in e:aming 
parlors and betting shops have 
r.ngsd from 11-19 I'-g/mn . ., One 
srudy found that the median air nic
otine concentrataon \.\Jai &.6 ~glm) in 
offices at work~ites that allowed 
smoking." Respirable paniculate 
measurements have ranged up to 115 
.. glm' in office buildings .nd up to 

843 f.Lg/m' in restaurants.' 

Biolo!:ic monitoring of exposure 
to ETS ifi most commonly conducted 
by measuring cotinine in the serum 
and/or urine of potentially-e.posed 
persons.l.8.l4-lfs Cotinine. which is 

the major mef4bolite of niCOline, has 
a half-life of approximately 16-20 
hours, reflecling expo.~ure to nicotine 
from the previous one to rwo &by,.3 

There are no N!OSH, ACGIH, or 
OSHA criteria for cotinine in blood 
or urine. AJlhoug~ studie. reporting 
cot1nlne levels in non-smokcr3 ex
pascO to ETS have been summa
rized,12 difference.< in laboratory 
methods sometimes mi!ke it difficult 
to compare cotinine levels deter
mined in different laboratories" A 
study of morc than 600 non-smokers 
attending a medical clinic found a 
mean urine cotinine level of 8.8 
ng/mL (range. 0-85). with increased 
levels eorreJatlng with reponed ex
posures.'· Another srudy found a 
mean urine cotinine level of 9.2 
ngImL arnon2 non-smokers exposed 
to ETS at home or work. 18 A recent 
US population survey measurin2 se
rum cotinine in OVer 2600 working 
adults reported the following gel}
metric means by category: (I) no 
reponed ETS expo.ur.: O. t n ngl 
mL; (2) reponed ETS exposure at 
work: 0.318 ng/mL; (3) reported 
ETS exposure al home: 0.651 ng/ 
mL.; and (4) reponed ETS expo'u", 
at home and work: 0.926 nstmL 1 

Although some foods. including 
tea. tom.toes. potatoes •. anel cauli
f1owcr. may contain nIcotine in mea
surable quantities and thereforc have 
been sugge:stcd as a source: of cotin
ine in the body. ,. the amount of 
cotinin. in serum as a rc~ult of food 
in.ake has been shown to be ex
tr.moly low relative to that resulting 
from ETS exposure? 

WDrkplaCB Description 
The casino that was evaluated was 

constructed in 1979 and offers a 
variety of gaming activities, includ· 
ing slot machines. roulette, black
jack_ baccarat. craps. and poker. The 
gaming floor h •• on are. of 71.380 
square fect (ft'); a separate poker 
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area has an area of 8679 fi.' Gaming 
activitie~ are in operation 24 hours 
per day, seven days a week. The 
m""imum occupancy of the casino is 
9560 persons. The casino employs 
approximately 800 persons who 
work an the casino floor; approxi
mately 330 are fuJi-time dealers and 
appro~ima[ely I SO are full-time 
dealer supervisors. Specific game or 
are:. auignments far dealers and su
pervisQrs were made at the star! of 
Bach 'lUft a.nd changed daily (and 
.ometimes within a given work 
shift). Other casino floor employees 
include wailIesses. cashiers. and se
curtty personnel. 

The heating, ventilating, and air
conditioning system was conttoUcd 
by a Honeywell building manage
men. system (HoneyweU Inc .. Min
neapolis. MN). There were 17 air 
handling units, each rated to supply 
47.000 cubic feet per minute of COn
ditioncdair. Assuming a maximum 
casino capacity (9560 penons) and a 
reponed minimum 30% outdoor air 
intake. an outside air rate of 25 cubic 
feet per minute per person (efm! 
person) can be calculated. Although 
the ventilation system was not in
,pec~. cArbon diDxide (CO,) mQ
surements (which ranged from 425 
10 850 parrs per milUoc) were con
~istent with the calculated outdoor 
air supply rQ[e&. 

Tobacco smolcing by customers is 
permitted throughout [he casino 
floor; employees do not smoke while 
on duty. Allhough .ome gl1m.in,; ta
bles are designated as noo-smoking, 
lhe non-smoking tables are generally 
located adjacent to tables where 
smOking is pennilted. The employoe 
cafeteria has smoking and non
smoking areas, bur these areas are 
nO! physically panitioned. and tl}
bacco smoke is evident In the non
smoking area. Employee lounges are 
designated non·smolting =as. 

Methods 
The field srudy was performed in 

March 1996 aJld consisted of envi· 
ronmental and medical evaluations. 
Employee representatives and man-
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agcment we.re notifi~d in ::advMt"e of 
the NIOSH sile visil. The srudy pop
ulation con91ftted of den1enz and SU~ 
pervisors; there were 279 dealers and 
5Up:T"'l30f'3. including both cmoli:ers 
and ncn-smokers, scheduled to lliork 
the seC(lnd shift (generally the busi
est shift of the day) during the lIIiO 

days oC the evaluation (Thursday and 
Friday nights). Dealers and supervi
sors were chosen as the study popu
lation because these were the only 
employees for whom adequate work 
schedule information was available. 
During the evening prior to the eval
uation, NIOSH inves!igalOl'S were 
presenl in Ihe casino cafeleria to 
distribute informalion sheets de.~crib
ing the HHE and to wIle to employ
ees. Althoueh the goal was to contact 
and explain the HHE to each of the 
279 employees who were non
smokers, the aclual number of non
smokers in the population and the 
acrual number contacted is unknown. 
ElIch non-.moking dealer ~nd .uper
visor contacted was asked to panici
P:ltc: in the HHE on one of the twO 

rughlS (either Thursday or Friday 
night). Management presence at the 
time of employee recruitment and 
employee COnCern over management 

disapprov~1 of the evaluation was 
likely an imponant faclOr negatively 
affecting employee participation. 
Participants were not paJd. 

Environmental \ 
Personal breathing zone (PBZ) 

and general area (~tationary) air sam
ples for nicotine vapor were col
lected by drawing air through 
XAD-4 ,orben! rubes (SKc" #226-
93; SKC lnc .. Eighty Four. PAl with 
battery-powered sKC Packer 
Pumps" at air flow rate~ of I SO 
mi niB ... rs pcr minute (mlJmin) fOT 
personal samples and 200 m1.Jmin 
for area umple •. Samplinl: was con
dueted for approximarely eight 
hOlJrc, The analy''!, for nicotine were 
conducted in the NIOSH laboratory 
using a modified version of Ameri
can Society for Testing and Materi. 
al. (ASTM) method D5075-90~. 

Standard Tesl Method/or NicOline in 
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Indoor Air.I..lO The lola! mass. of 
respirable paniculate WaJi collected 
according to NIOSH Method 0600 
u$ing pre-weighed polyvinyl chlo
ride (PVC) tillers installed in Dorr
Oliver (Milford, en nylon cyclones 
(which collecl paniculates less than 
ten microns in diameter)."" Sam
pling w .. condUde.d at a flow rate of 
1.7 liters per minute (Umin) for 
appro.imotely eight hou .... Nine :!rea 
samples were collected at lhe cenrcr 
tables in voriou. gaming pits (laco
lions in the casino gaming area are 
referred 10 a.. pits). Instanwcous 
measurements of CO2 concentrations 
were obtained using a a"" Tech 
Model RI-411 A Pomble (direCI 
reading) CO, monitor (Oa, Tcch 
Inc., NCllillrk, CA). CO, measurc
menlS were obtained at variOUs Imer
vals and locations throughout the 
building. 

Medical 
The medical evaluation included a 

self·adminislered questionnaire and 
biologic monitorinll for e~posure to 
cigaretre smoke. After giving in
formed consent and confinning thaI 
they did not currently use tobacco 
product<. employees filled out a 
questionnaire that included questions 
on work hi.,ory. tob.aeco use history. 
and exposure to ETS. Participants 
were A:lxed to estimale the amount of 
time (hoursJminut~$) that they were 
exposed to ETS on the day of the 
eValuation and for Ihe four previous 
days. The work practice. &lid activi
ties of all panicipanL< were observed 
by NIOSH personnel during the 
course of the evaluation. 

Pre- and posl-shin bloed and urine 
specimens Were collected from each 
panicipanl. All samples were blind
coded and sent 10 Ihc National Cen
ler for Environmental Health. Divi
sion of Environmental Health 
Laboralary Sciences. Serum cotinine 
was determined for each serum sam
ple in duplicare by high-performance 
liquid chromatogrAphy/atmospheric
pressure chemical ionization tandem 
mass spectrometry (LC APCl MS/ 
MS) according to a standard prete>-

col.3 This method has been shown to 
be a specific and sen.itive method 
for cotinine measurements." The 
limil or detection (LOD) w .. 0.050 
nglmL. The mean of two determina
tions is reponed as the nnal resuh for 

all individual samples. 
Urine calinine analyses were made 

by using a similar LC tandem mass 
spectrometric procedure with the 
same LOD. However. for these sam· 
pies, a preliminary hydrolysiS of the 
carinine glucuronides was carried 
out. Thus the urine cotinine results 
are the total (free corinine + cotinine 
glucuronide) level! in the sample. 
The m",," of [wc determinations is 
reponed as the final result for all 
indi ... iduo.l Gample •. Both serum and 
urine cotinine values are reported in 
units of ng/mL.l>-~S Four <ample. of 
both serum and unae from each 
night of testing were split and senl to 
the labonilory as additional samples 
not i<lenrtned as duplicates. Analy.i:I 
of these samples indicated an overall 
method coefficient of variation of 
2% for both the serum and urine 
assays in this srudy. 

For the two sample I tests and 
correlations, serum and urine corin
ine levels were log-transformed be· 
cause of the suwoess io their dis!ri
bUlions. Statistical analyses were 
performed using Epi Woo Versioo 
626 and SAS.27 A l' value :5 0.05 
was considered statistically signifi
canl. 

Results 

Environmental 
Eighteen PBZ samples for nicotine 

"tid ten area samples. e.2.ch for nicO
line v.por and respirabie dust were 
collected. PBZ nicotine exposure< 
for the Thursday evening monitoring 
rangea ['rom 6-12 ~g1m3 (geomotric 
mean. 8 ~g!m'), expressed aJi lime
weighted averages (TWA.). The 
highest PBZ sample concenU1ltian 
(12 IJ.g1m'J was from a dealcr work· 
ing a pok.er game. Area TWA air 
concenrr~tians (range. 6-12 lJ.g!m;' 
geometric mean. 8 fJ-g/m' ) were sim
ilar to the PBZ sample concentra· 
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TABU 1 
Serum and Urine Coli nine arid Nicotine Air Sampling RlI5u1ts Among Casino 
Employees Reporting e.po.u,e 10 Tooact:e Smeka •• Well< Only 

PIlZ' 
Soo",m ing/mL) Urine ing/mLI 

Partlclpant NI.oHn. P ..... ShI!! POOl-SIll!! Pre-8hift P..,-8h1lt 
No. JDb- Il'ulm"l Cotlnine COUnln. Colinln. CaUnl." 

I' 0 7 2.74 2.62 159 '91 
2 0 NAI 1.19 1.45 37.7 54.4 
3 0 10 1.58 2.22 18.7 38.1 
4 S 6 0.865 1.36 21 28 .• 

• s NA 1.07 1.21 S.76 20.1 
6 0 Nil 0.987 1.32 23.7 26.1 , S NA ~.81 2.81 51.' 50.5 
8 5 10 1.14 1.95 27.3 35.9 
9 0 15 0.23 2.70 7.83 58.0 

10 0 12 0.768 1.54 16.' 22.6 
11 S 4 1.15 1.41 37.0 43.2 
'2 0 s 2.19 2 .• 7 ..... 9 52.8 
13 0 14 1.35 1.96 35.8 51.2 ,. s NA 2.38 2.SS 26.8 31.2 
,5' 0 NA 2.89 3.19 19.5 21.7 
16 S NA 0.659 0.917 23.0 24., 
,7 0 NA 1.15 '.42 27.2 ll.3 

• Job titles: 0, dealer, S. 3Up6Nlsor. 
T Personal brOQthing tone sampling fOf nicotine vapor (time-weighted average). 
'Soma or all 01 wori<Shl~ on day olsam;lTng ~ .pen! lit non-smoking !JIbl •. 
INA. tost nol performed. 

TAiLE 2 
Serum and Urine Co!inine and Nicotine Aj, Sampling Resu/:s Among Casino 
Employees Reporting I'l<posure !o Tobacco Smoke 81 WO<l( and Oulllide of 
Wo .... 

PB2 
Serum lnllimW U~M (ng/mW 

Panictpant Nrc,otineT P,o-8lll1t Pool-Shift Pro-Shift Peat-Shtl! 
No. ,Job'" Illg/m"l Catlnlno Codnlna Oatl"lno Cotfn/n.e 

I 0 9 NA' NA 47.6 54.0 
2 S " 0.926 1.047 16.2 23.6 
35 0 B 2.72 2.58 2'.2 45.3 
4 0 12 i 2.7B 2.9, 42.4 58.6 
5' 0 6 ,,3 73 411&4 1137 
S' 0 8 I.JO 1.57 I~ 7.21 
7 S NA 4.24 3.52 61.' 59.3 
8 0 10 1.37 l.n 28.4 ll.9 
9 0 11 1.J9 1,16 23.4 25.3 

10 S NA '.49 2.oa 7.98 28.' 
11 0 " 1.06 2.l:l '7.4 32.5 
12 S NA 0.5'6 0.959 2.54 3.87 

- Job lilies: O. tlo.lo,; S, su!>"Moor. 
r PO""nal br.alMlng zono sampling for nicolino vOpOr IUmo-weightad averagol. 

1i: NA. toO! not potfannod. 

• Some or all 01 wor1cshll! on oay 0' sampling lNas spent .t non-smoking lobi .. 
I 9iWtd on hlgn coHnlno II!I\lels, tnj, OartleiD31lt W4! determinod to be an activo smoker, 

results ata Q"clua~ from aU at1alys69. 

tions. For the Friday evening moni
toring, the paz concentrations were 
.lightly higher Ihan those of Thurs
day evening. ranging from 4-15 

~glmJ as 1W As (geomeaic mean, 
10 j.l.g/m;' P - O.lll. The highest 
PBZ eXpOsure (15 1l2lm» was again 
found on 8 dealcor working n poker 
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game. 'IW A area air concentrations 
on Friday ranged Tram 8-16 /Lglm' 
(geometric mean. 11 ~g/ml). The 
!WO highesl area air concenrrarions 
on each nighl were at poker registra
tion and the poker Inbles. On bam 
evenings. area air concenttalions of 
respirable dust ranged from nOn
delemd (detection limi~ 20-30 1Lg/ 
mll [0 90 fJ.glm'. CO2 conceatrations 
ranged from 425- 650 ppm (I:eomel
ric mean. 527 ppm) on Thunday and 
from d75-2S0 ppm (geometric 
mean, 597 ppm) on Friday. Outdoor 
CO2 measurements ranged from 
275-300 ppm. 

Medical 
Twcnry-nine pcrson$ (J 0 ... of the 

[Oral number of dealers and supervi
<ors (279} at work during the evalu
ation) particip~u,d in the eValuation . 
including 18 dealers and II supervi
sors. Of the 29 panicipanl', 11 
(38%) Were supervisors; among the 
loral number of full-time dealers and 
supervisors employed for aJJ shifts at 
the casino, 180 (35%) lIIere supervi
sors. Twenry of the 29 .... ere men: the 
aveT:lge age of all participants was 
37 yean; (range, 21-53). No partici
pants repOned current tobacco use: 
15 reponed having never smoked 
cigarettes. 13 reponed having their 
IllSt cigarette more than 1 year prior 
to Ihe eualuation. and one reponed 
smoking a last cigarette two weeks 
prior to !he evaluation. Seventeen 
(59%) of the participants reponed nO 

exposure to ETS outside tho work
place over the four days prior to the 
CVi!lulltion. All participants provided 
pre- and pOst-shift urine samples; 28 
provided pre- and po!t-,hift blood 
samples. All participants were ob
served 10 perlonn their usual work 
duties during the course of the srudy. 

Indivl(!ual serum and urine corln
inc levels, with the corresponding 
PBZ nicoline conccDU1IIiolls (when 
available). are presented in Tables I 
(for employees reporting exposUre 10 

ETS at work only) and 2 (for em
ployees reportinc exposure to HTS " 
work and outside of work). One par
ticipant (No_ 8) was found to have 
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TAllE 3 
Summary of Serum and Urine Cotinlne Measurements of Casino Employees' 

Praallnm Catlnina 
GUo in ng/mL PQ.t-8hllt Cotlnlne P Val .... 

_,. ..... __ ~ _~ _._a:::M.::..:;inc:"::.:gJ=::m;;;::.L:::rG::8:~D::..I_--,(Pc..:::81:..:red7:::t.:-'T..;;;att):;!.. 
Serum . 1.34 (1.9) 1.85 (1.4) <0.01 
Urin. 23.0 (2.2) 33_3 (2.0) <0.01 

• GM, geometriC mean: GSO. g""",elric .tandard de,lelian. 

counone level. approximately 100 
times the level. of ell othcr purrici
panlS and ab<Jve the 15 nglmL serum 
level used as an indicator of active 
smoking); this person was therefore 
considered to be an active smoker, 
and the corresponding r,,-<ults were 
excluded from all analyses. The gee· 
meuic means and standard devia
tions are presenced in Table 3. 

Post-shift cOlinine levels for both 
serum (P < 0.01) and urine (P < 
0.01l were significantly grealer than 
pre·shift levels. Pre·shift serum ""d 
urine cotinine values were correlat~d 
With each otlJer (r == 0.63, P < 0.01), 
.. were posr-<hift serum and urine 
cotinine values (r ~ 0.58. P < 0.01). 
For workers who Iuld PBZ air sam
pling perfonned during their shift, 
there Wdrfl: pc"itive correlations (noc 
sl3tistically significant) between 
po:!llt~3hift .sef\lm cotininc ~d the cora 
responding air rUcotine concentration 
(r = 0.43. P = O.t) ""d post-Shift 
urine cotinine and the corresponding 
air nicotine concentration ('1= 0.05, 
P = 0.86). The correlation between 
the cross·shlft change In serum cou
nine concentration and the PBZ air 
nicotine concentration was also nOt 
statistically Significant (r = 0.45. 
P = 0.(8). There were no stati~ti
cally-.significant differences between 
dealers and supervisors with respect 
to post-shift serum and urine cotinine 
levels. 

Four pet>ons worked all or part of 
their shift at non-smoking tables (see 
Tables I and 2). The post-shift serum 
cotinine concentrations of these four 
individuals (geometric mean, 2.41 
nglmL) were higher than the carre· 
spondjng cotinine eoncenU'ations of 
those who worked 8t smoking tables 

(geometric mean, 1.77 ng/mL). 
However. tho.e four individuals 
working al non-smoking tables be· 
gan the shift with higher 5efUm COli
Dine concentrations as well (geomet
ric meGn •• 2.30 nglmL v<rouo 1.22 
nglmL). 

There w;u no ~i:nifictmt differ .. 
encc in the mean post·shift serum 
cotinine values bctw~en th03C repon
ing ETS exposure at work only (Ta
ble 1-17 participants. geometric 
mean. J .82 nslmL) and those report
ing ETS exposure at home and work 
(Table 2-10 paniciplUlts. geometric 
meJl.n. 1.91 nglmL). There were no 
statistically si~nificant relationships 
between cotinine lev~ls and hours of 
reported exposure to ETS (both oc
cup.tional and non-occup<ltional, as 
reported in the questiolUlaire) on the 
day the sample was tal:.en (r = .09 
[post-shift serum cotinine]: r = .18 
[post·shift urine cotinine]: mean ex
posure,7 hOUr&: ranee. 2-10 houts) 
or for hours of reported e~posure to 
ETS on the day of COllection IIId two 
days prior to the collection (r = 
- .18 [post-.ruft serum carinine]: r == 
- .23 [post·Shift urine cotinineJ; 
mean exposure. 17.6 hours; range. 
6.5-24 hours). 

Discussion and Conclusions 
This evaluation demonstrllles that 

a smail sample of employees work· 
ing In the gaming area of a lorge 
casino have greater ETS exposure 
than a representatiV~ sample or the 
US populotion. as measured in the 
Third National Health and Nutrition 
Examination Survey (NHANES 
m).' The geometric mean serum co
dnine levels of Ihe casino employees 
in our evaluation "'ere 1.34 (pre. 

shift) and 1.85 (post-shifl) ngfmL. 
11\03. tevet. .,.a subsun.ially ruSher 
thilll the geometric mean of 0.65 
og/mL for tbo,c pmicipan.. of 
NHANES m reporting exposure to 
ETS at wort and the geometric mean 
of 0.93 nglmL for those reponing 
exposure to ETS at both home and 
work. A S[length of our evaluation is 
that our lab<Jratory analysts for se
rum cotinine was identiCal to that , 
performed in the NHANEs study, 
making such a comparison valid. The 
urioe eotinine values in our evalua
tion are more difficult to compare 
with those in other srudies since most 
methods for determining urine coti· 
nine measure only free cotinine, 
whereas the method used in this 
srudy measured both free cotinine 
and catini.... glucuronide and can 
yield significantly higher values. 

Rve participanlS !Lad a decrease in 
serum cotinine level from pre·shift [0 

po .. ·.hift. None of the.e partieipanlJ: 
had a serum cotinine level less thao 
1.16 oglmL. and four of !he fivo bod 
serum cotinine levels greater than 2.5 
oglroL In bOlh their pre· and po'" 
shifT samples. Since individual expo' 
sure might be e~pected to vary from 
day 10 day within the workplace, it is 
conceivable that those whose COlin
ine levels dedi oed slightly during 
the shift includ~d people who
although exposed during the shift
were less exposed than on the previ
OuS day(s) and thus had somewhat 
lower serum cotinioe levelS at the 
end of their shifts than at the begin
ning. Three of these five participanlS 
reported e%posure to ETS outside the 
workplace. 

The airbome levels of nicotine and 
respir:tble paniculates found in our 
evaluation are similar to tho~e mea· 
,ured in other non-industrial indoor 
envi.ronm~nt&.6.7.\J Our evnluation of 
!he ventilation system at this casino 
:suggested that it would meet the: 
American Society of Heating, Re. 
frigeration, and Air-canditioni.ng En
gineers' (ASHRAE) recommended 
outside air ventilation Tat<: for casi· 
nos of 30 cfm/person, c.cept under 
conditions of maximal OCCUpll.llCY 
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and eXlreme outdoor weather condi
tions (when the vcmilation rate was 
estimated [Q be 2S cfmlperson [see 
~Workplace Description"]). This is B 
greater vl!ntilntion rafe than what is 
generally found .in office ~pBces. 

where ASH RAE recommends 20 
cfmlperson.>d The CO, level< mea
.ured during our ~va1uation (geomet
ric means, 527 and 597 ppm on the 
IWo days). which are ",ell belo", Ihe 
levels of 800-1000 ppm (levels used 
to indiClllc adequacy of freoh air 
intake),""~' suggest that adequate 
outside air was being provided 10 the 
casino floor at the lime of our eval
ualion. Our evaluation indicate, Ihat 
providing adequale vemilalion in Ihe 
workplace can help (llIure air con
laminanlS. including nicotine. Al
though there were anecdotal reports 
of an increased ventilation rate dur
ing the survey. it is not possible from 
the data we collected to accurately 
predict whal affcct this. or changes in 
other variables (such as occupaDCY 
rates) would have on rneasu~d lev. 
cis of cotinir.e. 

Based on both air and biological 
monitoring. employees worlcing ar 
the "non-smoking" tables did not 
have decreased exposure to ETS. 
compared with Ihose working al 
smolc.ing I2bl ••. TlIis finding is not 
surprising since these non-smoking 
table. were genbrally loc.ted directl~ 
adjacem 10 other rabies where smok
ing was allowed. 'Generaliz~ expo
sure to ETS appears 10 occur 
throughOUt the g;uning =0 .• us:e .. -
iog £hat other groups of casino em
ployees not parrlcipating in thi, ov&l
uatjon. ~uch as wairresses, cashiers. 
and security pe~onnel. are likely 
exposed 10 ETS at levels similar to 
£he deaters Md supervisors. 

Similar post-Shift serum cotinine 
values from employee.' reporting ex
posure 10 ETS at work only, com
pared wilh those reporting expooure 
bOlh at home And al work. suggest 
Ihat the ETS exposure among the 
group of participants is primarily 
work-related. This finding sUpport< 
lbe !indines of others who have dem
onslraled that occupational ETS ex-

posure is comparable (0 domestic 
IITS exposure (which is the selling In 
which epidemiological evidence ha.< 
demonstrated the adverse effeclS of 
ETS).· 

In this small srudy we found pos
ilive. but not stali<lically significant. 
conelalions belween PBZ air nico
tine concentration and bOlh posl-shift 
serum cotinine nnd cross-shift 
chang. in ",rum cocinine. The dura
tion of ETS exposure reported in the 
qucstionna.i~ WAS nor significantly 
correlated with serum or urine cori
nine concentrations. This could be 
due to a number offactors. including 
the small number of persons evalu
ared, the relatively narrow range of 
cotinine levels. and the nartow range 
of hours of reported ETS exposure. 
Although the range of cotinine levels 
WIlS narrow, the levels were high. 
compared wilh non-smokers in 
NliANES m who reported exposure: 
10 ETS al home and work. 

A lirnitatian of !his srudy is that 
the percentage of the 279 dealcrs and 
!uporvieors working during Ute time 
of our evaluation who were non
smokers (and thus eligible to take 
pan in the evaluation) is unknown; 
there rare the partiCipation rat< for 
our •• aluation is unknown. Factors 
thaI likely affected the partlctparion 
rate include achve discouragement 
of employee participation by casino 
management, insufficient employee 
norilication regarding the HHE, and 
concern over medical testing. Al
though we were not able 10 galber 
demogr.lphic or other information 
abour non-participants. we have no 
re.iuon to belie.ve CUI'" participants 
differed from non-patticip~nl' in any 
way that would have affected polPn
lial exposure [a ETS al the work
place. for example, the wide age 
range of participants (21-53 years) 
and the (acl thaI deale!'> And .upen-i
sors look pm in numbers proportion
are 10 (he number or dealers and 
superviso~ employed at the casino, 
suggests Ihat a representative mix of 
employees (ook part in our evalua
tion. 
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There are more than 300.000 per
.ons employed in approxim>lely 450 
large casinos in the United Stales 
(personal communication. Amorie"" 
Gaming Association. OClober 1997); 
Illi~ ngure (IDes nm inclUde a polen
tially larger number of persons em
ployed in smaller casino or gaming 
operations. as wcll as persollS cm
ployed in ca.~ino or gamIng opera
tions operaled on Native American 
property. The study described here 
provides the first quantitative dara 
describing exposure to ETS among a 
small sample of workers i~ this in
dustry. Further sludy is needed 10 

determine how eeneralizable the eX
posures observed in this study are 10 

tho gaming industrY .5 a Whole. In 
the meantime. NlOSH reconunends 
(hat wacke ... not be involuntarily e~
posed 10 tobacco smoke.' The best 
method for controlling worker e~po
sure to ETS is (0 eliminate tobacco 
U3c from the \Workpillce and to im
plemenl a smoking cessation pro
gram far employe".,. The ·'non
smoking" rabies. as eUrTently 
slruated. ~Id Dot measurably d~e 
employee exposure to ETS. Until 
IObacco use can be completely elim
inaled. employers should make ef
forts (0 prolect employees from ETS 
by isolating areas whe" smoking is 
permillM. Sepouate .,moking areas 
with dedicated ventilalion are a 
means to accomplish tNs. Restricting 
smolting to the outdoors (away from 
building corrance.. and air inwe.s) is 
another method 10 protect employees 
from ETS. 
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by Ross C. Brownson 
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EXECUTIVE SUMMARY 

Exposure to environmental tobacco smoke 
(ETS) should be regulated for five major' 
reasons: 

• ETS causes' acute and chronic diseases in 
otherwise healthy nonsmokers; 

• the majority of the public experiences 
annoyance and discomfort from ETS 
exposure and views ETS as a health hazard; 

• most nonsmokers do not take personal 
action to avoid exposure to ETS when 
smokers light up in their vicinity; 

• employers may realize . lower maintenance 
and repair costs, insurance costs, and 
higher nonsmoker productivity when 
smoking is prohibited in the workplace; 
and 

• restricting smoking in public settings 
increases the likelihood that smokers In 

these settings smoke fewer cigarettes or 
quit smoking entirely. 

There are three major policy options available 
to address ETS exposure: 

• Policies that allow designated smoking 
areas 

• Policies that allow smoking only in 
separately ventilated areas 

• Policies requiring a complete smoking ban 

Among these options, total smoking bans are 
the most efficient and effective in reducing 
ETS exposure on a population basis. 

Presently, five major pieces of legislation are 
pending before the US Congress. Four of 
these have the following common features: 

• The Administrator of the OSHA is given 
authority to establish standards for 
separately ventilated smoking areas 

• Smoking is prohibited or limited to 
separately ventilated areas In most 
worksites in the United States 

I 
• Posting of a clear and prominent notice of 

smoking prohibition is required 
• Some form of an enforcement mechanism 

is put. in place 

Additional implementation and enforcement 
issues should be taken into account, including: 

• The need to ensure no preemption of 
stronger state and local laws and 
regulations addressing ETS exposure 

• Enfon:emem mt"chJnisms that include 
both federal. state. and local components 

• Methods to encourage educational efforts 
from existing state and local tobacco 
control coalitions 
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ENVIRONMENTAL TOBACCO SMOKE 

by Ross C. Brownson 

Department of Community Health and Prevention Research Center, 
School of Public ~ealth, Saint Louis University' 

INTRODUCTION 

Over the past two decades, the-health 
hazards resulting from exposure to 
environmental tobacco smoke (ETS) have 
been increasingly recognized. Among the 
best-established of these health effects are 
lung cancer in healthy adult nonsmokers and 
childhood disorders such as respiratory tract 
ailments'. ETS is a complex mixture of 
nearly 5,000 chemical compounds, including 
43 chemicals that are known human or 
animal carcinogens'. 

In 1986, the US Surgeon General and 
the National Academy of Sciences reached 
similar conclusions regarding the 
relationship between ETS and lung cancer: 
ETS -is a cause of lung cancer in healthy 
nonsmokers'. Presently, there are 37 studies 
on the relationship between ETS exposure 
and lung cancer in nonsmokers. The most 
recent meta·analysis of these studies showed 
a statistically significant excess risk of 24% 
among nonsmokers who lived with a 
smokerS. 

Strong evidence has shown that 
children who are exposed to ETS in their 
home environment are at considerably 
higher risk for acute lower respiratory tract 
illnesses.' Data also are supportive of a causal 
relationship between ETS exposure and 
middle-ear disease, including acute otitis 
media and persistent middle-ear effusion. In 
addition, there is considerable evidence that_ 
ETS IS a cause of heart disease m 
nonsmokers, with nonsmokers' exposure 
resulting in an approximate 30% increase in 

heart disease risk.' ETS may account for as 
many as 62,000 annual ischemic heart disease 
deaths in the United States.8 

As scientific knowledge ~f the health 
risks due to ETS exposure has increased, 
public understanding of such risks also has 
increased. For example, studies among 
diverse populations indicate that the public is 
well aware of the health hazards of ETS 
exposure. There have been substantial 
changes in attitudes toward ETS since the 
1970s. In a 1978 Roper Organization survey, 
58% of respondents considered ETS 
hazardous: In contrast, a 1993 survey found 
that 72% of Americans believed that ETS 
causes cancer and other serious diseases in 
nonsmokers'c. Included in the change in 
public attitudes to""ard ETS is the re-framing 
of smoking as a ""ider public health and 
social issue beyond a personal behavior. 
Public policies to eli-minate ETS exposure 
have similarly increased in frequency and 
scope over t he past decade-perhaps more 
than any other tol>~cco control policy, clean 

- indoor ~ir I~,.., h~ve benefited nonsmokers 
in their day-to-day lives. 

Numerous studies have shown 
substantial levels of exposure to ETS among 
the US population. Several investigators 
have examined employees' exposure to ETS 
in the workplace, some of whom have used 
the biochemical marker cotinine to validate 
exposure. In a review of existing studies", 
wide variation was noted in ETS 
concentrations by location, measured by 
mean levels of nicotine in the ambient air of 
offices (4.1 ",glm') , restaurants (6.5 ",g/m'), 
bars (19.7 ",g/m'), and residences (4.3 ",g/m') 
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with at least one smoker, Other studies have 
examined exposure on a population-wide 
basis. US data have shown that 37% of adult 
non-tobacco users lived in a home with at 
least one smoker or reponed ETS exposure 
at work. 12 Among non-tobacco users, 88% 
had detectable serum cotinine levels, 
indicating widespread exposure to ETS in the 
US population.ll In a recent study of US 
indoor workers, 46% reponed their worksite 
did not permit smoking in any public or 
common areas (a total smokefree policy), yet 
the majority of blue collar and service 
workers were not adequately protected from 
ETS exposure." 

The major source of exposure to ETS 
among young children is from smoking by 
parents in the home. One national study, 
based on 5,300 interviews, found that 
approximately 49% of children ages 5 years 
and younger were exposed to ETS in the 
home. 15 Recent data show that among US 
children, aged 2 months to 11 years, 43% 
lived in a home with at least one smoker.lo 
For more than a quaner of the children, ETS 
exposure begins before binh.17 

California data indicate that 
nonsmokers employed in workplaces with 
no policy or a policy not covering the 
workplace were eight times more likely to be 
exposed to ETS than those employed in 
smokefree workplaces. II Among subgroups, 
younger persons, males, Hispanics, and 
persons with less than a high school 
education have shown higher workplace 
exposure to ETS.I' 

The primary purposes of this review 
are to describe: 1) approaches and 
effectiveness of policies to reduce exposure to 
ETS, 2) the merits of specific legislative 
proposals before the US Congress, and 3) 
enforcement issues related to these proposals. 

HEALTH SCIENCE ANALYSIS PROJECT 

DESCRIPTION 

Governmental effons to regulate 
exposure to ETS have occurred at the federal, 
state, and local levels. To date, most of the 
activity to restrict' public smoking has 
occurred at the state and local levels. 

Overview of Governmental Actions 

Federal. Presently, the most notable 
federal regulation of ETS is the ban on 
smoking on domestic airline flights. The ban 
was firsi enacted in 1988 as a ban on smoking 
on flights of two hours or less and was 
renewed in 1989 as a six-hour ban. Other 
federal actions have included bans on 
smoking in federal office buildings, the ban 
on smoking in the White House, and bans 
on smoking in childcare facilities that receive 
federal funds. The Occupational Safety and 
Health Administration (OSHA) has 
proposed regulations that would either 
prohibit smoking or limit it to separately 
ventilated areas.20 

State. Fony-eight states and the 
District of Columbia require smoke-free 
indoor air to some degree or in some public 
places, although these restrictions vary 
widely from limited restrictions on public 
transportation to comprehensive restrictions 
in workplaces and public places. Among 
state clean indoor air laws and amendments, 
workplace restrictions have consistently been 
more common than restaurant regulations. 
In 18 states, the tobacco industry has 
successfully countered clean indoor air 
effons by supponing . passage of 
"preemptive" state laws that prohibit local 
jurisdictions from enacting restrictions more 
str-ingent than the state law. The trend in 
tobacco industry-supponed preemption laws 
has accelerated dramatically in the past 
several years. These preemption laws are 
detrimental to the health of the public?1 

.; 
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Local. Clean indoor air ordinances at 
the local level first appeared in the early 
1970s. Following release of the 1986 Surgeon 
General's report, the rate of passage of local 
ordinances accelerated. By 1988, nearly 400 
local ordinances to restrict smoking had been 
enacted throughout the United States.22 The 
trend toward smoke-free local ordinances has 
accelerated since 1990, although since 1996 
this trend has leveled. Currently, there are 
over 800 local ordinances that restrict public 
smoking. Among existing local ordinances" 
enforcement is addressed through a variety of 
agencies including health departments or 
boards of health (50.8%); city managers 
(29.0%); police and sheriffs' departments 
(4.7%); environmental health agencies (1.8%); 
fire departments (1.8%); and an assortment of 
other agencies (11.9%). Comprehensive data 
are currently lacking on the relative 
effectiveness of various enforcement 
mechanisms. However, it appears that self
enforced no-smoking laws are generally 
effective.2J 

Policy Options 

Policies that allow designated smoking 
areas. Designated smoking sections within a 
restaurant, workplace, or other public place 
have often been used as a method to address 
ETS exposure. In restaurants, for example, 
these designated smoking areas are often part 
of the same room as nonsmoking areas. 
When there is no physical separation of 
smokers and nonsmokers, ETS rapidly 
diffuses throughout the room resulting in 
substantial exposure among nonsmokers." 
Other attempts have been made to establish 
smoking areas in physically separated rooms 
on the same ventilation system. The notion 
underlying this approach is that the air· 
volume of the building and the associated 
"dilution factor" will reduce ETS exposures 
to acceptable levels. Unfortunately, 
approximately one miIIion square feet of 
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building area per smoker is required to 
achieve minimal, acceptable exposure levels 
among nonsmokers.25 Recirculation of ETS 
in ·central ventilation systems results in 
unacceptably high levels of exposure. 

Policies that allow smoking only in 
separately ventilated areas. In some cases, 
designated smoking areas have been. 
established III rooms with separate 
ventilation systems. In order to avoid 
"backstreaming" of ETS, these rooms must 
maintain an adequate amount of negative air 
pressure with respect to nonsmoking areas. 
When these conditions are met and 
designated smoking areas do not leak, these 
provide adequate protection for nonsmokers. 
However, there are two concerns with these 
smoking areas. First, there is preliminary 
evidence that designated smoking areas may 
increase risk of lung cancer among smokers.26 
And second, installation of separately 
ventilated smoking lounges is extremely 
costly. 

Policies requiring a complete smoking· 
ban. Complete bans on smoking in buildings 
have become increasingly popular in recent 
years and are the only way to completely 
eliminate ETS exposure among nonsmokers. 
Workplace smoking bans have been effective 
in reducing nonsmokers' exposure to ETS. A 
recent study of 25 Massachusetts workplaces 
27found a strong correlation between 
distributions of nicotine concentrations and 
smoking policies. Median nicotine 
concentrations varied from 8.6 Ilg/mJ in 
open offices that allowed smoking, to 1.3 
I'gl mJ in workplaces that restricted smoking, 
to 0.3 I'g/ mJ in sites that banned smoking. It 
has been estimated that these concentrations 

. would need to be reduced to 0.0075 I'g/mJ in 
order to correspond to a minimal risk from 
ETS.21 
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Effectiveness of smoking bans. 
Effectiveness of smoking bans has been 
measured by the perceived air quality in the 

. workplace following a smoking ban and by 
active measurement of nicotine vapor. In 
studying the effects of a smoking ban in the 
Johns Hopkins Medical Institutions, nicotine 
vapor concentrations declined in all areas 
except restrooms at 1 to 8 months following 
the ban. In most areas, nicotine 
concentrations were below the detectable 
level of 0.24 Ilg/ m,~9 

Workplace smoking bans have been 
shown to decrease smoking intensity and 
prevalence among affected employees. 
Numerous studies of these effects have been 
conducted In health care settmgs, . . . 
government agencies, Insurance compaIlJes, 
telecommunication companies, and among 
random samples of the working population. 
Most of the hospital- and HMO-based studies 
show a decrease in the average number of 
cigarettes smoked per day. In addition, 
several of the hospital studies show 
significant declines in the overall prevalence 
of smoking among employees with 6 to 20 
months follow-up"o Studies of smoking 
behavior in other industries have shown 
similar results, with most studies showing 
lower daily consumption and/or reduced 
overall smoking prevalence at 6 to 20 months 
after the smoking ban. 

Numerous studies have shown that 
the vast majority of nonsmokers and 
smokers favor restrictions on smoking in 
public places." In studies of hospital smoking 
bans, patients, employees, and physicians 
overwhelmingly support the policy. 

Costs and Benefits of Workplace Smoking 
Bans 

There also are likely cost savings to 
employers by implementing smoke-free 
workplace policies. Such savings include 
those associated with fire risk, damage to 
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property and furnishings, cleaning costs, 
workers' compensation, disability, accidents, 
life insurance, absenteeism, productivity 
loses, and occupational risks related to 
synergism with other risk factors such as 
asbestos." In a· recent report on the saving 
associated with a nationwide, comprehensive 
clean indoor air, the US EPA estimated such 
a law would save $4 billion to $8 billion per 
year in operational and maintenance costs of 
buildings." The EPA analysis concluded 
that a national ban on smoking in the 
workplace would be a highly cost-beneficial 
social investment, with benefits exceeding 
costs by $39 to $72 billion per year." 

EVALUATION 

This section briefly describes the merits and 
limitations of five major pieces of legislation 
currently before the US Congress. Each of 
the bills included several similarities-most 
importantly four of these ban smoking in 
most worksites in the United States. In 
addition, . there are important differences 
between the bills iii the extensiveness of 
regulation and in enforcement approaches. 

S. 1414 - The Universal Tobacco Settlement 
Act 

S. 1414 would ban smoking or restrict it to 
separately ventilated smoking areas in most 
public buildings and worksites. It includes 
several important exclusions that are 
outlined below. 

The merits'of S. 1414: 
• A total smoking ban IS permitted in 

affected areas. 
• The Administrator of OSHA is given 

authority to establish standards for 
separately ventilated smoking areas. 
General specifications for these areas 
specify that aIr must be. directly 

'I 
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exhausted to the outside and that negative 
pressure must be maintained in the 
smoking areas. 

• Posting of a clear and prominent notice 
of smoking prohibition is required. . 

• Actions related to violations of the act 
can be brought by any aggrieved person, 
state or local government agency, or by 
the Administrator of OSHA. In any US 
district court, civil penalties of up to 
$5,000 per day of violation may be levied. 

• State and local laws are not preempted 
from enacting stronger protections from 
ETS. 

Limitations of S. 1414: 
• Excluded from these standards are 

restaurants (other than fast food 
restaurants), bars, casinos, bingo parlors, 
prisons, and businesses whose primary 
function is tobacco product sales. Lack 
of regulation of these locations would 
result in substantial ETS exposure in the 
population. 

• Smokefree policies for schools, school 
grounds, and child care providers are not 
specifically outlined. 

• Although action can be brought for 
violations as outlined above, these must 
be acted on through US District Courts. 
With extensive backlogs in many of these 
courts, it is unlikely that complaints 
could be handled on an expeditious time 
line. 

S. 1492 - The Healthy and Smokefree 
Children Act 

S. 1492 would ban smoking or restrict it to 
separately ventilated smoking areas in most 
public buildings and worksites. It includes 
several exclusions that are outlined below. 

The merits of S. 1492: 
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• A total smoking ban IS permitted in 
affected areas. 

• The Administrator of OSHA is given 
authority to· establish standards for 
separately verttilated smoking areas. 
General . specifications for these areas 
would require that air must be directly 
exhausted to the outside and that negative 
pressure must be maintained in the 
smoking areas. 

• All types of tobacco use are prohibited 
for schools, school grounds, and non
home based child care providers. 

• All types of tobacco use are prohibited 
on public transportation, including bus, 
rail, aircraft, or boat. 

• Posting .of a clear and prominent notice 
of smoking prohibition is required. 

• State and local laws are not preempted 
from enacting stronger protections from 
ETS. 

Limitations of S. 1492: 
• Excluded from these standards are bars, 

tobacco merchants, hotel guest rooms, or 
pnsons. 

• Enforcement· of the· provisions of this 
title is delegated to the states with little 
detail on how this enforcement is carried 
out. If a state does not carry out 
effective enforcement funds under title 
XXVlll of the Public Health Service Act 
are put in jeopardy. 

S. 1530 - The PROTECT Act 

S. 1530 would ban smoking or restrict it to 
separately ventilated smoking areas in most 
public buildings and worksites. It includes 
several important exclusions that are 
outlined below. 

The merits of S. 1530: 
• A total smoking ban IS permitted In 

affected areas. 
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• The Administrator of the OSHA is given 
authority to establish standards for 
separately ventilated smoking areas. 
General specifications for these areas 
specify that air must be directly 
exhausted to the outside and that negative 
pressure must be maintained in the 
smoking areas. 

• All types of tobacco use are prohibited 
for schools, school grounds, and non
home based child care providers. 

• Posting of a clear and prominent notice 
of smoking prohibition is required. 

• State and local laws are not preempted 
from enacting stronger protections from 
ETS. 

Limitations of S. 1530: 
• Excluded from these standards are bars, 

casinos, bingo parlors, businesses whose 
primary function is tobacco product 
sales, and restaurants with indoor seating 
capacities of 50 or fewer individuals. 
Excluding these types of worksites and 
public places would thousands of 
individuals at substantial risk of ETS 
exposure. 

• Enforcement of the provisions of this 
title is delegated to the states with little 
detail on how this enforcement is carried 
out. Within 6 months of the enactment 
of this act, the Administrator of OSHA 
is called upon to promulgate regulations 
specifying how enforcement will be 
carried out. 

S. 1638 - The Healthy Kids Act 

S. 1638 would ban smoking or restrict it to 
separately ventilated smoking areas in most 
public buildings and worksites. It amends 
the OSHA Act of 1970 and includes several 
Important exclusions that are outlined 
below. 

HEALTH SCIENCE ANALYSIS PROJECT 

The merits of S. 1638: 
• A total smoking ban is permitted in 

affected areas. 
• Specifications are to be established by the 

Secretary of Labor, in Consultation with .. 
the Administrator of the Environmental 
Protection Agency. General 
specifications for these areas require that 
air must be directly exhausted to the 
outside and that negative pressure must 
be maintained in the smoking areas. 

• Posting of a clear and prominent notice 
of smoking prohibition is required. 

• Schools and other facilities serving 
children are specifically required to adopt 
and implement smoke-free policies. 

• State and local laws are not preempted 
from enacting stronger protections from 
ETS. 

Limitations of S. 1638: 
• Excluded from these standards are 

restaurants that seat fewer than 50 
individuals (other than fast food 
restaurants), bars, casinos, bingo parlors, 
hotel guest rooms, prisons, and businesses 
whose primary function is tobacco 
product sales. Lack of regulation of these 
locations would result in substantial ETS 
exposure in the population. 

• Enforcement may be diffuse since states 
are required to enforce the provisions of 
this legislation. States that fail to meet 
enforcement standards become ineligible 
to receive funds under the Healthy Kids 
Act. 

S. 1648 - The PAST Act 

S. 1648 has a very brief mention of measures 
to reduceEJ"S exposure. The bill simply 
amends the OSHA Act of 1970 by adding 
the following: ) 
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"Not later than 12 months after the date 
of enactment of this subsection, the 
Secretary shall promulgate a final 
standard on indoor air quality in indoor 
work environments in accordance with 
subsection (b). Such standard shall 
include provisions addressing control of 
environmental tobacco smoke in both 
industrial and nonindustrial indoor or 
enclosed worksites." 

Limitation of S. 1648: 
• This legislation depends entirdy on 

OSHA to promulgate and carry out 
restrictions on smoking in worksites. 
This is a severe limitation and many more 
details are needed. 

Overall Implementation and Enforcement 
Issues 

It is. also important to note that at 
least four bills specifically prohibit 
preemption of stronger laws and regulations 
at the state and local level. Specific 
detrimental effects of preemption have been . 
noted:" 1) elimination of local control of 
public health policy; 2) establishment of 
weak public health standards that can never 
be strengthened; 3) elimination of 
community-based tobacco control 
interventions; and 4) division of tobacco 
control coalitions. Despite the anti
preemptive language in each bill, the 
establishment of federal law, especially 
OSHA regulation, may result in de facto 
preemption in some areas. In addition, unless 
the OSHA Act is amended, OSHA standards 
may preempt local worksite policies. All bills 
except the Kennedy bill would not override 
existing premptive state legislation. The 
policies that allow smoking only in 
separately ventilated areas will create a 
myriad of monitoring and compliance issues, 
making a total smoking ban preferable. 
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Earlier public health experience has 
shown that many laws and regulations 
related t.O ETS are.self-enforcing. However, 
violations will occur and the optimal method 
for' dealing with these infractions should be 
determined. One viable approach to 
evaluation may be a "mixed" approach in 
which certain powers rely with OSHA and 

. others are delegated to state and local public 
health agencies (provided that these mandates 
are adequately funded). Since OSHA already 
has extensive purview over the workplace, 
promulgation and enforcement of rules by 
the Administrator of OSHA is sensible. In 
addition, state and local public health 
agencies already conduct extensive inspection 
of certain public places such as restaurants. 
The inspection of the restaurants for 
compliance to ETS regulations would not 
appear to be an undue burden. 

Implementation and education related 
to any bill enacted by Congress should be 
closely coordinated with existing tobacco 
control coalitions in states and localities. 
These coalitions have largely resulted from 
three major programs: ASSIST (from NCI), 
IMPACT (from CDC), and Smokeless States 
(from RWJ). While these coalitions may not 
be directly involved in the enforcement of 
new federal laws, they can provide invaluable 
assistance in educating the public, state and 
local policy makers, the media, and business 
owners about ETS regulations. 

CONCLUSIONS 

In summary, there are five major 
reasons for eliminating ETS exposure:" 

• ETS causes acute and chronic diseases arid 
death in otherwise healthy nonsmokers; . 

• the majority of the' public experiences 
annoyance and discomfort from ETS 
exposure and views ETS as a health 

. hazard; 

ENVIRONMENTAL TOBACCO SMOKE 



8 

• many nonsmokers do not take personal 
action to avoid exposure to ETS when 
smokers light up in their vicinity; 

• employers may realize lower 
maintenance and repair costs, insurance 
COSts, and higher nonsmoker 
productivity when smoking is prohibited 
in the workplace; and 

• restricting smoking in public settings 
increases the likelihood that smokers in 
these settings smoke fewer cigarettes or 
quit smoking entirely. 

The body of scientific evidence is large and 
. clearly sufficient to warrant comprehensive 
actions to restrict smoking in areas where 
nonsmokers may be exposed to ETS. In 
light of these issues and the current policies 
under consideration, several conclusions are 
warranted: 

1. Despite population-based data showing 
declining ETS exposure in the workplace 
over time, ETS exposure remains a common 
public health hazard that IS entirely 
preventable. 

2. Certain sociodemographic subgroups such 
as minOrities, men, persons of lower 
socioeconomic status, and rural residents are 
at highest risk for ETS exposure. These 
groups should be specifically targeted for 
policy and risk reduction efforts. 

3. Exposure to ETS among children in the 
home environment remains widespread. 
Since public smoking regulations do not 
cover the home, new research is needed to 
determine the most effective intervention 
strategies for decreasing youth ETS exposure 
in the home .. 

4. State and local clean indoor air laws 
currently in place reduce, but do not 
eliminate, nonsmokers' exposure to ETS; 
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total smoking bans are the most effective 
method for reducing ETS exposure. 

5. Beyond eliminating ETS exposure among 
nonsmokers, smoking bans have additional 
synerglstlc benefits including reduced 
smoking intensity, reduced smoking 
prevalence, and cost savings to employers. 

6. The. tobaCco industry strategy of 
supporting preemptive tobacco control 
regulations at the state and local levels 
undermines public health. Any new 
legislation must contain anti-preemptive 
language. 

7. Most of the bills pending in Congress 
exempt all or part of the hospitality industry. 
These workers in restaurants, nightclubs, 
bars, and casinos should be afforded the full 
health protections available to workers in 
other industries. 

. 8. More research on ETS is needed, 
specifically on the dose of ETS to 
nonsmokers in areas where policies are 
enacted and in the home environment. 
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OSHA Suggestions for Programfor Delayed Implementation 

of ETS Requirements in the Hospitality Industry 

1. Phased approach for facilities that want to continue to pennit smoking: 

• (within 6 months after passage of legislation) restrict smoking to a 
designated area (e.g., the seats at the bar plus any tables within 10 
feet of the bar, or certain gaming tables and slot machines at a 
casino); implement work practice controls (allow workers to rotate 
jobs so no one spends a full shift inside the smoking area); 

• (within 36 months) install space pressurization controls to prevent 
ETS from entering nonsmoking areas (this could be as simple as 
locating the smoking area along a wall or window and installing a 
fan to keep the smoking area at negatiye pressure relative to the 
non-smoking area; 

• (within 60 months) install additional controls to reduce ETS 
concentrations within the smoking areas (e.g., floor-to-ceiling 
ventilation in new construction or existing buildings where 
retrofitting is feasible, local source capture ventilation otherwise. 
For example, casinos can install downdraft ventilation underneath 
ashtrays as part ofthe blackjack or other tables). 

2. Financial incentives to encourage compliance more promptly: 

Option 1: offer some money from the settlement fund to provide 
grants or no-interest loans (targeted to small business) to 
purchase engineering controls on a "first come, first served" 
basis. This policy would reward businesses that act 
promptly; 

Option 2: make engineering control expenditures eligible for tax 
credit, accelerated depreciation, etc. On a double basis
credit the business with 2 months for each month 
engineering controls installed before the implementation 
date. 

3. The Health Standards Programsdirectorate at OSHA has already done 
substantial planning for a scientific workshop--open to any interested 
member of the publio--where experts will discuss the effectiveness and cost 

~002 
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of a variety of engineering controls for the hospitality industry, and prepare 
a workshop report (the workshop will probably occur in May through 
collaboration with the American Industrial Hygiene Association). Congress 
could mandate that the specific requirements for acceptable controls and 
their parameters (e.g., air exchange rates) be developed through the 
workshop and subsequent public comment thereon. 
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Comment Investigate Signature 

Coordination JustI1'y . 
Attached are comments from HHS regardmg OSHA's draft . 
Basically, we want to make sure that lagged implementation 
provides technical assistance and incentives, not just to provide 
ventilation and engineering controls, but also to assist the 
hospitality industry to achieve smoke-free conditions in most 
cases by eliminating the source of the exposure - Le., prohibiting 
smoking entirely. 

. FROM, Room NO.-Bldg . 
Michael P. Erikseu. Sc.D. 5067 Rhode. BuUding 
Director, Offu;e on Smoking and Health (K-50) 
National Cenler for Chronic Disease Prevention and Health Promotion 
Centers for Disease Control and Prevention Phone No. 
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Requiremeots to Limit ETS exposure in the Hospitality lodostry 

The goal ofthc ETS provision of national legislation is to provide for smoke-free public places 
and smokeftee work environments. In order to accomplish this goal, the hospitality industry 
must either probibit smoking or establish separate adequately ventilated smoking loUDgCB, or 
smoking rooms within whieh employees are not required to enter. Recognizing that this is a 
complicated endeavor, delayed impiemlllltation of smokefi"ee work environments in the 
hospitality sector is needed. Dllring the delayed time frame, incentives and programs are 
recommenlled to encourage and assist the hospitality industTy to comply with this statute. 

Incentives should give priority to creating a totally smokeftee environment. They should be 
simple and inexpensive while adhering to the principles of inustrial hygiene. This recogni>.:es 
that tho least complex intervention focuses on e!jrnjnating the SOUl'Ce of the exposure. This can 
most efficiently and effectively be done by prohibiting smoking completely. However, some. 
incentives may be used to create separate smoking environments in which patrons may smoke 
but hospitality workers would not enter to provide service. This statute does not IIIlvisjon 
uti.lizing technology to reduce ETS exposure in an environment in which smokers, nonsmokers, 
and hospitality industry workers interact side-by-side. 

In addition to incentives, programs should be offered to assist with the transition to smoke&ee 
work environments. Programs should provide technical assistance and training to hospitality 

. industry representatives thus creating the skills and comfurt-level necessary to comply with these 
requirement •. 
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STATEMENT OF CHARLES N. JEJIF'RESS 

ASSISTANT SECRETARY FOR OCCUPATIONAL SAFETY &r: BEALm 

11.S. DEPARTMENT OIl'LABOR 

BEFORE THE SENATE COMMa lEE ON LABOR AND RUMAN RESOURCES 

February 24, 1"8 

Mr. Chaitrnan and members of the committee, thallk you for inviting me to ahare the views . 

oflhe OcClupational Safety and Health Administration (OSHA) on OSHA's potential role in 

furthering the President's goal of reducing involuntary exposure to environmental tobacco smoke. 

A5 yOll know, OSHA hili a statutory responsibility to ensure that America's workers have safe 

and healthful workplaces. Exposure to environmental tobacco smoke (ETS), or "secondhand 

smoke," can pose a serious health risk to workers, and unlike methylene chloride or ammonia, 

chemicals for which OSHA has set pormis~"le expollUro limits, ETS is not a necessary component 

of any manufacturing process or job. 

Involuntary exposure to ErS is a public health issue that merits Con8l'essionaI action. 

Legislation could protect a broader spectrum orlhe population than an OSHA regulation, since 

OSHA's mandate covers only workers. OSHA supportS Congressional efforts to include 

workplace smokins restrictions in the national settlement with the tobacco industry. 

To be most effective, any smoldng restrictions enacted by Congress should be clear with 

respect to the scope of coYeBge, jurirodiction, enforcement, and definitions. Legislation must also 

be complete. to avoid costly and tbne-c:onlluming litigation and agency ruIemaking efforts. If 

Congress desires quick action by OSHA 10 issue reaulations restricting smoking or a final 

standard on indoor air quality, I urge you to provide a statutOl)' framework that helps OSHA 
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move ex~itjously. My testimony will describe how Congress can best help OSHA implement 

any settlement it enacts. 

The Hazard otEDvJronmentai Tobaec:o Smoke 

The hazards of exposure to ErS are well-documented and quantifiable. ETS contains 

over 4,000 chemical compounds, including such poisons and irritants as carbon monoxide, 

fbrmaldehyde, ammonia, nitrogen olddes, and hydrogen cyanide. It contains at least 43 known or 

suspected carcinogens, including benune, nickel, 2-naphthyJamine, and polonium-2 J O. 

According to reports published by tbe Environmental Protection Aa;cncy, the National Institute 

for Occupational Safety and Health, the National Research Council, and the Department of Health 

and Human Services, many orthe damasinS elements in tobacco smoke are even more 

co~.ntrated in sidestream smoke than in the smoke which enters smokers' lungs. 

Exposure to ETS bas been associated with many adverse health effects in nonsmokers, 

including lung cancer, heart disease, asthma, reproductive c~s, and mucous membrane 

irritation. Of the more than 70 million employees working indoors, OSHA estimates that 21 

million are expO$ed to ETS at work. Among nonsmoking Amerioan workers exposed to ETS, 

OSHA's preliminary estimate is that there will be up to 700 cases ofIung cancer per year and 

between 2,000· 13,000 deaths from heart disease per year. 

The signiflcant health rillks of exposuro to ETS led OSHA to commence rulcmaking 

efforts. 
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Bbtory and Statu. 01 OSHA'. Iodoor Air Quality Rulemakiol 

FolloWing petitions from public interest groups requesting an Emergency Temporary 

Standard prohibiting smoking in indoor workplaces, OSHA published a Request for Information 

(RFI) on indoor air quality problems on September 20, 1991. OSHA sought Infonnation 

necessary to detennine whether it would be appropriate and feasible to pursue regulatory action 

concerning Indoor Air Quality (IAQ). Issues on which the RFI requested comments included 

health effects attributable to Indoor pollution, ventilation systems performance, exposure 

aasessment, III\d abatemllllt methods. 

In response to the RFI, interested persons, groups, unions, and industries submiUed (lver 

1,200 comments. Commenters both supported and opposed reguiatingETS in the workplace. 

Many urgod tho Agency either to bllll smoking in the workplace or to allow it only in separately 

ventilated, designated, Isolated areas 

The Agency's risk assessment and preliminary economic analysis found flUfficient scientific 

information to support propOJing • regulation on IAQ, including exposure to ETS. Therefore, on 

April S, 1994, OSHA published a proposal to require employers to restrict smoking to designated . 

smoking areaa that are either outdoors or in separate, enclosed roonu that are e!Chausted directly 

to the outside of the building. The public comment period ended August 13, 1994, and was 

followed by public hearings from September. 1994. throush March, 1995. The post-hearing 

comment period ended February 9, 1996. 

Since then, the Agency ha~ been revieWing and analyzing the more than 115,000 

comments received, identifYing and addressin8 issues that need to be resolved before a final rule 
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can be promulgated. The IAQ rulemaklng record is the largest ever in the Agency's history. No 

· other issue has generated such an ovelWhelming response. Because of the complexity of indoor 

air quality issues and the unprecedented sizc'ofthe rulemalcing docket, organizing and responding 

to the comments in the record il a lengthy process. 

Many steps renmin before a final IAQ standard \;Ould be published. OSHA mUll complete 

the preamble to the final rule, llrush the fina1 economic impact analysis, respond to comments in 

· the record, prepare compliance assistance materials, obtain legal and policy review within the 

Department, work with the SmaH Business A.dministration to minimize any potentially significant 

· smaH business impacts identified, and obtain OMB review. Modifications will occur throughout 

these reviews. Some reviews, such as OMB's, may be quite lengthy. Also, OSHA is considering 

reopening the IAQ rulemaldng record, which would add months to the process. Moreover, 

OSHA must ensure that it has complied with all applicable laws related to the rulemaking proceS9, 

such as the Paperwork Reduction Act, the Regulatory Flexibility Act, and the Administrative 

Procedure Act. OSHA's current regulatory agenda does not anticipate the Agency promulgating 

a finaJ standard in the near future, and any final rule would be subject 10 judicial cllltllen!l'l. 

It should be noted that ETS is only one patt of OSHA's IAQ proposal. OSHA intends 

to continue promulgation of a standard to address the broader issue of indoor air quality even if 

Congress chooses to address ETS by law. There are many other poUutants in indoor work 

environments that must be controHed in order to pro,ide Rafe and healthful workplaces. 

CODlrellional AetJoD to Addrellf ETS 
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Proposed legislation to implement the tobacco settlement takes two distinct approaches 

that involve OSHA in reducins involuntary exposure to ETS. The fint, and more common 

approach, has been to declare, in the law, that public facilities must have and implement smoke

free environment policies. Examples ofthil type of bill include "The Healthy Kids Ad' (5.1638), 

"The PROTECT Act" (S. IS30), and "The UnivetBlll TQbacoo Settlement Act" (S.14IS). Most 

of these bills call on OSHA to enforce their requirements. The Agency favors this approach, 

because we believe that OSHA should have jurisdiction to enforce smoking restrictions in 

workplaces, most of which would be considered "public facilities" as defined in these bills. 

Each of these bills would be more effective and more readily implemented if the following 

provisions were included: 

Fltst, a Congressional finding that exposure to ETS causes health consequences that 

impOIe a 8ubstantial burden upon Interstate commerce in terms oflost production, lost wages, 

medical expenses and disability Compensation payments; 

Second, clarification thaI the enforcement mechanisms in Sections 8 • 1 Sand 17 of the 

Oa;upational Safety and Health Act (OSH Act) will apply to all smoking restrictions. OSHA 

would expect its State Plan partners to enforce smoking restrictions equivalent in scope and . 

content to those in Congressional legislation. Congressional direction to this effect would allow 

the states who operate their own occupational safety and health programs to expedite their 

assumption ofthiJ responsibility. And, since OSHA's enforcement authority would be broadened 

by the legislation to cover building owners and lessccs who are not necessarily employers, and 

building entrants who are not necessarily employees, Congress should clarifY OSHA's 

enforcement authority for smoking restrictions. 
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Third, a clear statemmt that any legislation does not preempt any existing or future 

federal, State! or local ordinance or regulation that is more protective. In this area with broad 

public: 113 well as workplace implications, it is neccsSIIry and appropriate to specify that OSHA 

c:overase does not preempt overlapping state and local regulation where another entity' 8 !II1\oking 

regulatiolll are at least as protective as those in the legislation. 

Founh, clarification as to whether OSHA'sjurisdictJon to enforce the leaislation is 

preempted by Section 4(b)( I) of the OSH Act. The intent of Congress to have OSHA enforce 

smoke-tree policies on public transponation could be frustrated by Section 4(b XI) of the OSH 

Act, which preempts OSHA jurisdiction over workplace conditions where another federal agency 

has exercised its statutory authority to prescribe or enforce regulations (as the Department of 

Transportation hll3 done with respect to smoking on aircraft). Where Congress wants OSHA to 

enforce in areas beyond its current jurisdiction, it PlUst specify such coverage. 

plfth, a clear and specific designation of covered facilities. s. 1638 and S. 1~30, for 

example, do not clearly define "fast-food restaurant" and do not specify which facilities are 

considered "primarily maintained for children." 

The main advantage of legislation that regulates ETS directly. and is not dependent upon 

further OSHA rulemaking, is that the requirements c:an be implemented expeditiously and 

enforced by OSHA. OSHA regulation ofETS, in contrast, would require the Agency to meet the 

many time-consuming requirements of the OSH Act, the Paperwork Reduction Act, the 

Regulatory Flexibility Act, and the Administrative Procedure Act. 

The Chairman's proposal, "The Preventing Addiction to Smoking among Teens Act" (S. 

1648), direCts OSHA to issue a final rule on indoor air quality within. one year. Although OSHA 
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haB already proposed a standard on IAQ and Is In the process of developing a final mle, it is 

unrealistic to expect that a final rule can be published within one year, for two rea80l1JI. First, the 

rulemakins record for the IAQ proposal is enormous, containing over 115,000 comments. There 

lire allIO new studies and information that must be considered. Analyzing a record of this size 

takes a gl'eat deal of time. And as I atated earlillJ, OSHA still has to complete the preamble to the 

. fina1 rule and the final economic impact analysis, prepare compliance assistance materials, obtain 

logal and policy review within the Department, work with the Small Business Administration, and 

obtain OMB review. 

Second, the Agency must meet the requirements of the Regulatory Flexibility Act, the 

Paperwork Reduction Act, and the Administrative Procedure Act (APA). The burdens imposed 

by these laws on the regulatory proce&S require extensive effort. OSHA would have difficulty 

complying with all oftheae obligations ifheld to a short timeframe for promulgation. 

In addition, as I noted earDer, any OSHA rule is subject to prQ-Cllfon;ement challenge on 

the basis that one or more of these many requirements have not been satisfied. Congress has 

recognized this difficulty in the past, and, in at least two instances, has waived certain procedllral 

requirements. For example, in 1992, Congress passed legislation ("The Housing and Community 

Development Act", Pub. L. 102-SS0) requiring OSHA to issue a lead in construction standard 

within six months. In that biD, Congress specified that neither the procedw-al requirements of 

Section 6 oCtile OSH Act nor the notice-and-comment provisions oCthl! APA would Bpply. In 

another instance, C0ll8re81 waived notice:-and-commcnt provisions when it directed OSHA to 

promulgate an interim standard on Hazardous Waste and Emergenc;y Response Operations within 

60 days ("Superfbnd Amendments and Reauthorization Act of 1986". Pub. L. 99499). However, 
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none of the current pending bills on BTS includes such provision •. 

Additional ConslderatioDI 

The resource impact on OSHA of ETS legislation will depend on severn factors, including 

the acope and timcframe ofrequircd OSHA regulatory action. A Congressional mandate for the 

Agency to publish a final rule on IAQ in 12 months would seriously disrupt Agency priorities and 

would almost certainly require OSHA to divert resources tram other important health and safety 

initiatjyes. However, by limiting OSHA's required taw during this timeframe, Congre8s could 

reduce the addititinal resources necessary to cany out the tasks. 

Enforcement 

Where enforcement is required, Congreaa should considei' the resulting penalties for 

violations of smoking restrictions. !flhe elCisting OSHA erUorcement mechanism is used, 

penalties could ranae from me dollars for a first-time, other-than-serious violation, to thousands 

of doll an Cor a serious, willful or repeat violation. Por example, if OSHA responded to a 

complaint that an employee was violating the no-smoking policy of a workplace that was 

otberwl8\l in oomplian<:e, lhen OSHA would likely classifY that violation aa "other-thon-serious" 

and issue no monetary penlllty. On tbe other hand, if OSHA found a facility without a no

smokins policy, where individuals were beina exposed to ETS involuntarily, or where 

contaminated air from specially designated smoking areas was recirculated into the rest of the 



FH~-23-}998 09:56 TO:ELENA KAGAN FROM: DADE, J. P. ll/11 

DRAYI' - DO NOT CITE OR OUOTE 9 1110/111 (6: 13 PM) 

building, thCII OSHA could daesifY that al a serious violation, and propose a penalty of up to 

57,000. In a case where a facility owner had repeatedly or willfully violated thlllaw, OSHA ~ld 

propose, fine of up to $70,000. 

CODdulloD 

OSHA is very supportive otCongrcssionai efforts to reduce involuntary exposure to ETS. 

The legislatioll Congress considers can do much to prtvent ETS-related heart disease. cancer, 

uthma, eye, nose and throat irritation, and other conditions. With itB e>tperienee in protecting 

workers, OSHA is particularly well situated to II$list. If the legislation is clear and specific, it will 

expedite OSHA', ofl'orts. 

Thank you again for the opportunity to present OSHA's views. I would be happy to 

answer any questionB. 
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At our meeting December 15, you asked about the situation for'fudoor Air Quality and .~ 
Environmental Tobacco Smoke. We didn't forget, here are some facts that might help you: 

STATISTICS ON INDOOR AIR POLLUTION 

A wide range of signs andlor symptoms of illnesses are reported by workers inside buildings. It 
has been reported that five to ten percent of these workers (1-2 million) suffer from building
related illnesses, such as hypersensitivity pneumonitis, Legionnaire's Disease, asthma (it is 
estimated that approximately 200,000 to 1.5 million Americans could be affected by occupational 
asthma), and exacerbation of existing diseases by identifiable exposures in buildings. Some 
further estimate that an additional 10-25% of workers (2.1 to 5.25 million) suffer from "Sick 
Building Syndrome." Symptoms reported include irritation of the eyes, nose and throat; dry 
mucous membranes and skin; erthema; mental fatigue and headache; respiratory infections and 
cough; hoarseness and wheezing; hypersensitivity reactions; and nausea and dizziness. Generally, 
these conditions are not easily traced to a specific substance, but are probably due to some 
unidentified exposures to an unidentified contaminant or combination of contaminants. 
Symptoms are generally relieved when the employee leaves the building and may be reduced or 
eliminated by modifying the ventilation system. 

COSTS 

OSHA estimated that its Indoor Air Standard could cost up to $8.069 billion and cover 70 mi11ion 
workers. We have since modified it somewhat, bringing the cost down to $4 billion, which works 
out to $57 per worker. 

Most of the cost of an OSHA Indoor Air Standard would be related to the indoor air pollutant 
elements, requiring engineering controls and maintenance and training. The elements restricting 
smoking can be very inexpensive, such as No Smoking signs. 



\ 

BENEFITS 

OSHA would expect a significant reduction in chronic diseases such as asthma, hypersensitivity 
pneumonitis, Legionnaire's Disease, cardiovascular disease, and lung cancer. It has been 
estimated that headaches (serious enough to leave work or seek medical attention) could decrease 
by 3,025,358 and 4,511,499 upper respiratory cases could be avoided with an Indoor Air 
Standard. 

By only restricting smoking, as suggested in OSHA's Indoor Air Proposal, it is estimated that 
between 97,000 and 577,818 fatal cases of coronary heart disease would be avoided and between 
5,583 and 32,502 fatal cases oflung cancer would be avoided for non-smokers. 

OSHA would expect worker productivity to increase due to a reduction of negative health effects 
related to the decreased indoor air pollution. 

WHAT THE ADMINISTRATION COULD DO 

The Administration could work closely with the Congress and endorse the Tobacco Settlement, as 
modified this past summer. 

OSHA could split its Indoor Air Quality Standard and focus on Environmental Tobacco Smoke. 
This piece of the standard has the lowest cost (no cost for restricting smoking, some cost for 
supplying a separately ventilated area); highest benefits (reduction of cardiovascular disease and 
lung cancer); but the issue of coverage of the hospitality industry must be decided. 
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f· u.s. Department of Justice 

Office of the Associate Attorney General 

Deputy Associate Attorney General Uhshillgton, D.e 20530 

July 23, 1997· 

MEMORANDUM 

TO: Elena Kagan 

Domestic Policy c~u cil 

FROM: L. Anthony Sutin . 
Deputy Associate rney General 

SUBJECT: Tobacco SettlementlPendinl: ETS Litil:ation 

We received the attached July 17, 1997 letter from the Environmental Protection Agency 
recommending that the proposed tobacco resolution encompass a dismissal of a pending case 
challenging the EPA's issuance of a 1993 report on the health effects of second-hand smoke. 

The Department of Justice concurs with EPA that it would be appropriate and beneficial 
to provide for the voluntary dismissal of this case if that could be accomplished under the rubric 
of the proposed resolution. 

If you have any questions, please call me at 514-8950. 
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UNITED STATES ENVIRONMENTAL P TECTION AGENCY 

WASHINGTON. D.C. 

John C. Dwyer 
Associate Attorney General 
Department of Justice 

JULI719 

OFFICE OF 
GENERAL COUNSEL 

10th & constitution Ave., N.W., Rm. 5 4 
Washington, D.C. 20530 

Re: Dismissal of tobacco indust 
report on the health effect~ 
of overall tobacco settlemer 

I Dear Mr. Dwyer: 

I 
As you know, the White HoUse Dom 

coordinating an interagency review ofl 
I settlement. This letter is to call t~ 
I litigation between the tobacco industr 

I effects of passive smoking, and to asi 
. ensuring that dismissal of this meriti 
las an element in any global tobacco sa 

Acting under the authority of thl 
I Quality Research Act of 1986, Pub. L. 
:SO (1986), EPA issued a report on the 
lenVi~onmenta~ tobacco smoke, Res' 

ass : cer a 
'90/006F, in January 1993. Based on an 
:reviewed analysis of the large body of 
I the health effects of second hand smoKe 
!report that environmental tobacco smoMe 
ladult nonsmokers and impairs the respjr 

. In June 1993, EPA was sued in thJ 
Ithe Western District of North Carolin~ 
lindustry parties, including Philip Mo 
Tobacco Co., over the agency's issuan e 

o Co . e t . at' 
Environmental Protection Agensy, civ. 
N.C.). The tobacco industry parties 
of the report exceeded its authority 
Irequired under the Radon Act, that EP , 
ienvironmental tobacco smoke is a Clas 

l
and capricious, and that EPA failed t 
carcinogen risk assessment. The dist 
Imotion to dismiss the case on the gro 

litigation regarding EPA 
of passive smoking as part 

tic Policy Council is 
he proposed tobacco 
our attention pending 
and EPA over the health 
our assistance in 
s litigation be inClUded 
lement. 

adon Gas and Indoor Air 
. 99-499, 100 Stat. 1758-
alth effects of 

Hea t 
iso , EPA/600/S-
xhaustive and peer
vailable data concerning 

EPA concluded in its 
causes lung cancer in 
tory health of children. 

.5. District Court for 
y a number of tobacco 
s Inc. and R.J. Reynolds 
of the report. F]ue

.s. 
tion No. 6:93CV370 (M.D. 
ege that EPA's issuance 
violated the procedures 
conclusion that 
carcinogen was arbitrary 

ollow its guidelines for 
t court denied EPA's 
s that its action was not 
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final agency action sUbject to review der the Administrative 
Procedure Act. The parties have now efed cross-motions for 
summary judqment, which are pending b f re the district court. 

. EPA be1ieves that the tobacco in !try.s suit regarding its 
report on environmental tobacco smoke it entirely without merit, 
and expects to prevail on its motion f summary judqment. The 
industry's continued maintenance of thi case, however, and 
particu1arly its challenge to EPA's fi ~ing that second-hand 
smoke is a human carcinogen, seems ind fensible in the face of 
the industry's acknowledgements to the ~ontrary in the ~roposed 
tobacco settlement. EPA asks, therefo , that the Just1ce 
Department include dismissa1 of this m itless litigation as a 
term of any overall settlement with th tobacco industry. 

Please call me at )60-8040, or ha 
IFoote, Assistant General Counsel, at 2 
ladditional information on this matter. 
~efended by the Environment and Natura 
~ustice Department attorney responsibl 
~. Mattice. 

pc: Elena Kagan 
Deputy Assistant to the President 

for Domestic policy 

Lois Schiffer 
Assistant Attorney General 

your staff call Greg 
-7619, if you need 
The case is being 
Resources Division; the 
for the matter is Alice 

G. Dreher 
General Counsel 

for Environment and Natural Res ces 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

ELENA KAGAN 
ELIZABETH DRYE 

EMILY SHEKETOFF 

TOBACCO SETTLEMENT 

The Public Health Service of HHS has raised an objection to the Environmental 
Tobacco Smoke Work Group comments on the Settlement. 

They completely disagree with our recommendation to exempt the Hospitality Industry; 
i.e. restaurants, bars, hotel bars, private clubs, hotels, casinos, bingo parlors; tobacco 
merchants and prisons. Ripley Forbes felt that the public health community would not 
be supportive of our position and would criticize us for not trying to be more protective. 
They would understand if the Congress exempted these groups, but that we should at 
least try to have them included in the restrictions. 

I am attaching the final draft document and the side by side as you last saw it. If you 
agree with the public Health Service proposal, I will change these two documents to 
reflect the change. I have checked those passages which would be affected. 

cc: Ripley Forbes 
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FINAL DRAFT ENVIRONMENTAL TOBACCO SMOKE WORKING GROUP 

INTRODUCTION 

The Administration is trying on several fronts to reduce the incidence of lung cancer 
and cardiovascular disease by reducing exposure to Environmental Tobacco Smoke. 
Title IV of the Tobacco Settlement contains provisions addressing the same goal. 
There are some darifications and additions needed to ntle IV, which are discussed 
below. 

Title IV would restrict smoking in buildings to areas with separate ventilation. There 
are exemptions for the hospitality industry and prisons. Title IV does not discuss 
residential housing. 

On balance, the legislation contemplated by the settlement appears to be a positive 
step towards reducing disease caused by ETS because it will finally address the 
dangers of exposure to second-hand smoke. . 

BENEFITS OF THE TOBACCO SETTLEMENT 

1. It would actually go into effect. The Congressional direction to implement 
regulations restricting smoking in buildings within one year would overcome the 
administrative difficulties in promulgating an OSHA standard and the uncertain fate of 
any standard in the judicial system. . 

2. It would cover more places. 

Unlike OSHA's standard, this one covers: 

Locations with state and local government employees 
Small businesses with fewer than 10 employees, but more people who 
enter the establishment 
Buildings that are regulated by other safety and health agencies [4 (b) 
(1 )], such as Department of Energy facilities and mines 
Private contractors 

3. The settlement would allow more protective state and local restrictions to remain in 
effect because unlike OSHA's standard, it doesn't pre-empt more protective coverage. 

DISADVANTAGES OF THE TOBACCO SETTLEMENT 

1. Clarify the jurisdiction issues between EPA and OSHA (EPA agrees OSHA is the 
logical agency to enforce this). 

h Hospitality exemption is very broad and these are the people at the greatest risk 
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from exposure. The hospitality industry is the most potent political group on record 
opposing any ban on smoking in their establishments. 

~. It may pre-empt OSHA's ability to protect employees in the hospitality industry and 
prisons. 

4. It does not protect people in facilities which have 10 or fewer people enter per day 
in a given week. 

5 .. There is no money earmarked for enforcement. The state of Maryland already has 
a state law restricting smoking; using the formula of comparing the percentage of 
complaints related to smoking that their safety and health agency receives overall, we 
can postulate how many complaints OSHA will need to respond to yearly, and how 
many additional inspectors OSHA will need to respond to those complaints. 

6. Realistically, this will make it impossible for OSHA to complete and implement a 
final Indoor Air Quality standard. Which means that OSHA will be unable to regulate 
the other indoor air contaminates which cause diseases such as Legionaires, etc. 

ADDITIONS 

1. Clarify OSHA jurisdiction 

2. Strengthen section on pre-emption: 

No state or local law pre-emption of a more protective standard 
Any further OSHA activity on issues addressed in settlement 
Any new OSHA action on any issue not specifically mentioned in settlement 

3. Clarify OSHA's enforcement role 

4. Add money for educational program 

July 7, 1997 
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ISSUE 

The responsible entity for each 
public facility (entered by 10 or 
more individuals at least one day 
per week) shall adopt and 
implement at such facility a smoke
free environment policy." 

Residential Homes applicability 
unclear 

OSHA INTERPRETATION 

Appears to come from sec. 2701 of HR 3434. Although the 
bill's authors apparently intended to refer to any 
building entered by 10 or more individuals per week, the 
vague language could create a smaU employer exemption 
for at least some small employers. A small employer in a 
large office building appears to be subject to the provisions 
(although the lessee provision makes this unclear), but an 
employer with 9 employees in a free-standing building may 
Dot be covered. 

"Responsible entity" is defined in Sec. 2706 as meaning, 
''with respect to any public facility, the owner or lessee." The 
lessee provision applies where any facility or portion thereof 
is leased. This provision appears to render employers liable 
for the actions of subcontractors on the premises, since 
subcontractors will not have "leased" a portion of the 
facility. " 

Does not sufficiently address whether, in a "public" facility, 
the "less than 10" exemption would apply to the specific 
offices of the "lessee employer." May render the "lessee" 
employer liable for the actions of someone smoking in the 
haUway outside its door, as the employer has "leased" that 
premises. 

The definitions of "responsible entity" and "public facility" 
exempt residential homes-osee. 2706(2) and (3). The text of 
the agreement does not specify whether these definitions are 
contemplated. Neither sufficiently addresses the residences 
and public corridors in apartment buildings. 

1 

NEEDED CHANGES 

Clarify treatment of smaU employers, both in 
office buildings and in their own free-standing 
facilities. 

Clarify that "individuals" includes any persons 
who enter at any time during the week, 
including delivery persons, postal workers, the 
public, etc. 

Define "building." What about ships, trains, 
mines, etc.? 

Clarify that the provision renders the hiring 
entity liable for the actions of subcontractors-
the building owner if it hires the subcontractor, 
or the lessee if it does so. 

Add explicit exemption for residential homes 
that addresses apartment building issues. 

Clarify how home-based businesses are 
affected . 

Clarify how Nursing Homes should be 
addressed. 
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ISSUE 

Policies must ensure that no 
employee shall be required to enter 
a designated smoking area while 
smoking is occurring. Cleaning 
and maintenance work in such area 
shaU be conducted while no 
smoking is occurring_ Includes 
requirements for exhaust to the 
outside, "negative pressure" and 
preventing recirculation within the 
facility. 

OSHA INTERPRETATION NEEDED CHANGES -

Appears to relate to sec. 2701(b) ofHR 3434. However, Clarify when a tenant or building owner is 
silent on paragraph (1) provision that renders a responsible liable, or allow OSHA to do this through 
entity--i.e. owner or lessee-to control others who may regulation_ 
smoke around its entrance. Subjects lessee employer in an 
office building to assessment of fines for employees/tenants OSHA must have authority to enforce and draf1 
not in that employer's control. standards on varying ventilation 

needs/specifications in differing types of 
Includes vague definition of "immediate vicinity" of the workplaces, and protect minors. 
doorway 

Must address the costs issue. Clarify there are 
What happens to employees/janitors, etc in residential no costs, ventilation not required. 
apartment buildings or other such facilities that are 
exempted? "lmmediate vicinity" should be defined by 

OSHA as anywhere from 20 to 50 feet away. 
Ventilation provisions come from Sec. 2701 (c)(1) and (2). 
Does not prohibit children under the age of 15 from entering Should prohibit smoking outside the building 
the area, unlike HR 3434. from occurring in the vicinity of air intakes for 

the building's ventilation system. 

2 
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ISSUE· 

Exempt restaurants (eICluding fast 
food) and bars (including hotel 
bars), private clubs, hotel guest 
rooms, casinos, bingo parlors, 
tobacco merchants and prisons. 

OSHA INTERPRETATION 

These are defined in sec. 2706 of HR 3434, with the 
exception of bingo parlors, casinos and hotel guest rooms. 
Therefore, the proposal goes beyond HR 3434. These need 
further definition. 

Allows states to enact standards or legislation covering such 
facilities, but not OSHA 

Does not address ventilation or other requirements related to 
tobacco merchants located in malls or other buildings with 
multiple employers. 

"Private Club" may be difficult to define in a way that can not 
be easily manipulated by restaurants and other businesses in 
order to avoid coverage. 

3 

NEEDED CHANGES 

The major purpose of a building in which bingo 
is played should determine coverage. Bingo 
parlors are generally established in buildings 
used for other purposes. Define whether 
individuals operating bingo parlors are 
volunteers or employees covered by OSHA. 

Better define casinos, fast food, private clubs te 
avoid abuses. 

Define tobacco merchant as selling primarily 
tobacco products. 

Address separate ventilation requirements for 
tobacco merchants in facilities with multiple 
businesses. 

Do not preempt state laws re prisons. 

Allow states andlor localities to pass more 
protective laws. May include this legislation's 
excluded entities . 
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ISSUE 

Allows OSHA to issue regulations 
clarifying the definition of a "fast 
food" restaurant to the extent 
necessary to ensure that the 
intended inclusion of 
establishments catering largely to 
minors is achieved. 

Direct OSHA to issue, within one 
year, regs implementing and 
enforcing these provisions, with 
enforcement costs paid out of the 
Industry Payments. However, the 
restrictions take place regardless of 
whether regulations have actually 
been promulgated. 

No preemption of state or Incal 
laws or regulations that are more 
restrictive. No preemption of 
federal rules that restrict smoking 
in federal facilities. 

OSHA INTERPRET A nON NEEDED CHANGES 

HR 3434 did not include a fast food exemption. While this Clarify definition of "fast food," to ensure that 
could enable OSHA to prohibit smoking in a greater number cafeterias are not exempt. 
of "fast food" restaurants, the definition of "fast food" is not 
sufficiently clear. For example, this might exempt cafeterias. Include language which broadly interprets thos 

establishments not exempt. 

Clarify that OSHA can conduct regulatory 
efforts to protect employees in restaurants, 
bars, the most high risk establishments, from 
exposure to environmental tobacco smoke 
short of a complete ban. Maybe require more 
ventilation in hospitality industry. 

Directly conflicts with HR 3434. HR 3434 defines Clarify that this is an OSHA, not an EPA, 
Administrator as the EPA administrator. The summary of the responsibility. 
proposed resolution only refers to OSHA, and is silent on 
EPA's involvement. OSHA and EPA roles inside and 
outside buildings must be defined. We assume, consistent 
with OSHA's traditional responsibilities, that the intention 
here is for OSHA, not EPA, to have sole jurisdiction over 
workplaces. 

Although preemption is not explicitly stated, could preempt Do not preempt OSHA from taking additional 
OSHA action on the tobacco-related aspects of its Indoor Air action to establish tobacco-related standards in 
Quality rule as it relates to anything other than federal the workplace. 
facilities. This would expand preemption beyond tbat 
proposed in HR 3434, which did not "preempt or otherwise Preempt states from prohibiting localities from 
affect any other Federal, State or local law which provides enacting more strict enforcement standards. 
protection from health hazards from ETS." 

May allow states to preempt localities from enacting more 
strict standards 

4 
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ISSUE 

OSHA may issue regulations 
implementing and enforcing 
standards. 

Other issues 

Clarifications Needed 

OSHA INTERPRETATION NEEDED CHANGES 

This provision is silent on penalties. HR 3434 provided for Clarify that OSHA may conduct all of its 
civil penalties of $5000 per day of violation. The bill also traditional enforcement activities, including the 
allowed any aggrieved person to file a court action. The issuance of penalties, in connection with the 
settlement summaiy is silent regarding OSHA's ability to settlement. 
assess penalties to enforce the prohibitions. HR 3434 did not 
contemplate assessment of fines by EPA. OSHA will need money from the trust fund for 
This might only provide a remedy if an aggrieved individual inspectors to enforce these provisions. 
files suit. The most appropriate remedy would be OSHA 
citation and penalties 

The settlement could limit the practical ability of OSHA to Strong pre-emption ban. 
protect workers from other airborne hazards which would be 
implicated by its proposed Indoor Air Quality rule. 

References to HR 3434, WISHA workplace smoking rule Confusing references should be stricken. 
and state law exemptions for the "hospitality sector" are 
confusing. It is unclear whether the provisions of these 
laws/policies would apply without explicit statements to the 
contrary . 

5 



;'--:." ..II 

I 
II 
I 

~/ II /11-

. jf-
t '\to.w.sL...",,1t.. -h ..l.. ~-

I' ().." -~ - .~ ""'" h .,k, -p J\.\ 'n t. 0.11'1 
'- ••• \ I , '-'-I""'" ~ I. -

f . O\.M...l c~l. I!'O'~" ~'t'fll>-t.A.. w/_ LHJt6.~. lC) ...;lv-S. 
I . . 
1Y c:\A\,; ~ IA~ l.-. co C>.A.A.. cd '-"-T %. - .. 

~ '-VI T I.A..Ul- ~ tAAo..h c:..-~ cv.. I ~ tAo d,,. 0-../~~ <--

! """". etIM ""IA ~ ~ WJUo..I~ 
Iw ~ n....~l () K. ..... 

~"tN\ ~~ el(~l~ ""-. 

I-l... y .... c-f -h .\JJ~I~ 

--- -- ... ~~ 110qlMpT 

/ 
...s/Avs k~", lk\'\ I~J . -p..\olLL .. ,lb~ +- .e)<e"''':I'T 

lAo< () ~DJD-~.;:t;1_ . 

(i~"'" ~ 1'u~. 
k.J2. -l.{.. ') 

ih" ClIVI. ~. \.,. u.1' . ~ \-YS I 

'V'U\ hlVlvCMA.~ 

. "1kL !)~&~.~ . - - -----

(~ft«A ...e Il _. _ _ __ 

Lv-- ~";","Ittl w~L L~. 

__ ~<tU L.v\ 1\ !.xL~' 
Vlvt--\ ... ~ .. .J Lt. t-o C\ ~J 
v~l-;\, 

~t~ . ~CMA-- r -h.-v.....:lt:A..J hro " 

[-
I 
j1\). 0 ~ hn- €A-1.Cwc t M..l.N'-T .. -. -\'i l60 \N'\ _ 

t " oA ~Lu. .i:."'t ~ ~ 'ft.A.1 Ut ~. 

lo<w> J, "-- Iv:...,-'._ .... 
- ~ttU~r ~k\ ctA.~14.lFS 

.?~~ - r(~ N fl\ 

M~ i.., /ii; F ~ - c:Jfl(. ~ «"Lf.o~ 



.' ~ .. 

,,~~_-!\~_ ~ t.1A-=_?_~ _______ _ 
o~ ......:>......J..l.._~~_~~~._ 



07/24/97 THU 11:34 FAX 202 219 7257 

July 21, 1997 

U.S. DEPARTMENT OF LABOR 
Ol'P'ICB 0' TRB SOLICITOI. 

WASHINGTON, D.C. 10110 

MEMORANDUM FOR EMIL Y SHEKETOFF 
JENNIFER O'CONNOR 

FROM: 

SUBJECT: 

ANN ROSENTHAL 
SUSAN SHERMAN 
JOHN COLWELL I ~ (.,.J.-.J..J 

Proposed Tobacco Litigation Settlement and OSHA Preemption 

This memorandum analyzes the possible effect of the proposed settlement of tobacco litigation on 
Ihe authority of OSHA, states, and localities to regulate workplace exposures to environmental 
tObacco smoke (ETS). It supplements our June 27, 1997 memorandum to you. 

Under the proposal, it appears that a legislated OSHA standard--comparable to a rule already 
proposed by OSHA--would preempt further action by OSHA, but would preserve state and local 
authority to regulate ETS. Under current law, in contrast, if OSHA issued a standard addressing 
ETS, state and local regulations likely would be preempted. 

Provisions of the Proposed Settlement 

The proposed setllemem (Title IV, pp. 30-3"t) envisions federal legislation that would "direct 
OSHA to issue ... regulations implementing and enforcing" a specified standard governing 
indoor smoking in "public facilities." 

This standard is similar to a proposed rule addressing indoor air quality issued by OSHA in April 
1994, with one major distinction: the settlement's standard would exempt restaurants, hotels, and 
similar businesses (the "hospitality industry"). In other respects, the settlement's siandard offers 
broader coverage than OSHA's proposed rule. Unlike the proposed rule. the standard would 
cover: locations with state and local government employees. small businesses with fewer than 10 
employees, buildings regulated by other federal safety and health agencies. and private 
contractors. 

The proposal stales thal the legislation would !1Q! "preempt or otherwise affect any other state or 
local law or regulation that restricts smoking in public facilities in an equal or stricter manner" (p. 
3\). By implication, further action by OSHA to address ETS would be preempted. (The effect of 
the legislation would, of course, depend on the actual wording of a statute.) 

The proposed bargain, then. would ofter an OSHA standard narrower in some ways than OSHA's 
proposed rule, in exchange for preserving state and local regulatory authority. This bargain turns 
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on the fact that issuing an OSHA standard likely would preempt stricter state and local regulation 
ofETS, We discuss the legal background below. 

Preemption of State and Local Authority under the OSH Act 

Section 18 of the Occupational Safety and Health Act (OSH Act), 29 U.S.C. §667, generally 
precludes states from enforcing occupational protections directed at a hazard also addressed by an 
OSHA standard. That section requires a state that wishes to assume such responsibility for 
enforcing its own occupational safety and health standards to implement a "state plan" that is at 
least as effective at assuring occupational safety and health as the OSH Act. About half the states 
currently have state plans approved by OSHA in effect. There is no mechanism for a state to 
implement a plan addressing only certain hazards. 

In Gade v. National Solid Wastes Management Ass'n, 505 U.S, 88, 112 S. Ct. 2374 (1992), the 
Supreme Court held that Congress intended the aSH Act to be broadly preemptive, so that any 
federal OSHA standard results in "exclusive" federal coverage of the hazard addressed by that 
standard l 505 U,S, at 101; 112 S. Ct. at 2383, Specifically, the Court stated that the aSH Act 
evinced a Congressional intent "to promote occupational safety and health while at the same time 
avoiding duplicative, and possibly counterproductive regulation. n It concluded that allowing a 
State "selectively to 'supplement' certain federal regulations with ostensibly nonconflicting 
standards would be inconsistent with this federal scheme." 50S U.S. at 103; 112 S, Ct. at 2385. 

The Gade Court also held that the fact that a state law may be intended both to protect workers 
and to serve the nonoccupational purposes of protecting the environment and public health and 
safety does not save it from preemption, For purposes of preemption analysis, a state law is an 
occupational safety or health standard ifit "directly, substantially, and specifically regulates 
occupational safety and health," even if the law also has an additional purpose. This inquiry looks 
to the state law's effect, not only to its pUl1'ose, ''The key question is thus at what point the state 
regulation sufficiently interferes with federal regulation that it should be deemed preempted under 
the Act." 505 U.S. at 107; 112 S,C!. at 2387. Under this holding, even a state law that does not 
articulate an occupational safety or health purpose at all could be preempted if it directly and 
substantially regulates occupational safety and health, Id. 

A four-member plurality of the Court held that the OSH Act "impliedly" preempts such 
state standards, Under general principles of legal analysis, a state law that conflicts with a 
federal requirement is described as "impliedly" preempted by the federal mandate. A fifth 
member of the Court would have held that Section )8 of the OSH Act expressly preempts 
all state occupational safety and health standards, outside the context of an approved state 
plan, directed at hazards as to which a federal standard is in effect. Thus a majority of the 
~ Court agreed that an OSHA standard preempts more stringent state and local laws, 
All five justices in that majority agreed with the portion of the decision addressing how to 
determin,e whether a state law is a preempted occupational safety and health standard. 
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The issue is not completely clear, however, because the Gade Court also stated that "state laws of 
general applicability (such as laws regarding traffic safety or fire safety)" would not be preempted 
as long as they do not directly conflict wilh an OSHA standard, even if they have a "'direct and 
substantial' effect on worker safety." 50S U,S. at 107; 112 S.C!. at 2387-2388. The Court did 
nOI provide much guidance on how 10 classifY state laws that might not be classified easily as 
either laws of general applicability or occupational safety and health standards. It is likely that a 
number of state and local smoking restrictions would fall into this gray area, Whether particular 
restrictions would be preempted by an OSHA standard would have to be determined on a case
by-case basis, This inquiry could occur either in a state court, in' the context of a state 
enforcement action, or in federal court, in the context of a declaratory judgment, mandamus, or 
injunction action directed at declaring the state law unenforceable. Neither OSHA nor the federal 
government would be a necessary party to these cases. 
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JUL 7 1997 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

ELENA KAGAN 
ELIZABETH DRYE 

. , , ,:" I,. j'l r' \ 
EMILY SHEKETOFF ' ,'(,. i 1,\ ,I· ',"A' f/ 
TOBACCO SETTLEMENT 

At the last meeting of the Environmental Tobacco Smoke Working Group, Elena asked 
for a list of those who had opposed OSHA's Indoor Air Quality Standard, not including 
the tobacco interests. 

Attached is a list of groups who opposes any smoking restriction. Many small 
. businesses, such as beauty salons and nursing homes wrote in opposing the smoking 
control provision in the proposal. Many of these businesses are represented by 
national organizations and small bUSiness representatives. 

I also edited the two draft papers that were distributed at the last meeting to reflect the 
comments expressed at that meeting. 



National Representatives of Businesses that may Oppose OSHA 
Regulation of ETS. 

Group Representa ti ve 

Bowling Proprietor's Kurt Brose 
Associations 

u.S. Chambers of Richard L. Lesher 
Commerce and stat·e 
chapters 

Small Business 
Representatives, 

SBA 

Some unions, such as 
the Bakery, 
Confectionary, and 
Tobacco Workers 

Clean Air Device 
Manufacturing 
Association' 

Anita Drummond 

Dennis Lauchner 

Billiard Congress of Bruce Cottew 
America 

Health Care 
Financing 
Administration' 

National Funeral 
Directors 
Association' 

Bruce Vladeck 

? 

Phone 

817-649-5105 

202-659-6000 

202-205-6532 

703-691-4612 

319-351-2112 

410-786-3000 

1-800-228-6332 
1-414-541-2500 

'This group represents manufacturers of air filtration 
equipment. They may not be in favor of the language in Title IV 
that states that air from the smoking rooms shall not be 
recirculated (thus reducing the perceived need for filtration 
equipment) . 

'HCFA did not comment directly on the proposal. Many 
nursing homes wrote in form letters opposed to the smoking 
provision. HCFA may be involved in this whole settlement issue 
since the states Attorneys General sued to be reimbursed for 
Medicare payments. Is it possible that they could require smoke
free nursing homes as part of the Medicare payment requirement? 

'The Agency received many form letters from Funeral Home 
Directors opposing the smoking provision. 



\ 

National Cosmetology ? 
Association5 

Some State 
governments, such as 
North and South 
Carolina, Louisiana, 
Alabama, 
Mississippi, and 
North and South 
Dakota. 

1-800-527-1683 

5The Agency received many form letters from owners of beauty 
salons opposing the smoking provision. 
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"" o(..o-\. Questions for Environmental Tobacco Smoke Group 

1. What are our goals with respect to ETS? Kids? Workplace smokers? ~ ... hv,\J ... ~s'>. 
(CDC) 

2. What is the scope of the pending OSHA workplace smoking rule? Timing? Costs and 
benefits? 

3. 

4. 

5. 

(OSHA) 

How do. the scopelcostslbenefits compare to the Waxman legislation included in the 
settlement? 
(OSHA) 

Which approach or combination of approaches best meets public health goals? 
(OSHA) 

What are the critical issues raised by the Waxman legislation?~ fixes should we 
consider? (One key question is who has jurisdiction to set standards -- OSHA or EPA.) 
(OSHA) 

What is the status of our..?9 in Federal buildings? What's its scope? What are the next 
steps and how quickly could we complete it? (I've let this group know we should be 
prepared to move ahead on the EO in short order.) 
(GSNHHS) 
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